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JJWMW Autionum materiam late patcre , &: pcr un*- 
Sfffijffif vcrfum Jus eiTe dirTulum , teftatur prztcr ipfara 
fcyjjffirei eridcntiam Dn. Frantzkius. Ufu autcm vc- 
Jjtetfiniunt cautioncs vclcxtra judicia refpc&u nc- 
gou^rum quorumlibcc, vcl circa judicia : har, qux cir- 
ca;udicia,illasenimhac vicc nonconudcrabimus, itc- 
rum non unius> feddivcril funt gcncris : ut deliftcndo, 
dc ratum habendo ,dc judicatum fol? cado expenfas 
prxftando,&:alia?iimiles. Ingenerct4mcnaliud,quam 

(ecuritatis praeftationcs non funt omncs. 
Vukcj. d.jadic. /. j. c. $. huth. n. fivc fa tisfadtio 3 qua 
credicor advcrlariiisyc rcdditur fecurus. 

Frantzk. sd f.t. quifitud. c§g. num. $. Omncs namqua 
adindemnitatem obdamnum , quod mctuituc , evitan- 
dum , ut quis fccurior& cautior reddatur. vid./. ip. §. /. 
dc damn. wfctf. I. 6. pr. f. dc pign. g&. /./.§. f Jes 
prdd.Jfipul. dircfla?. Alia ramcn in foro noftro &r pra- 
xi frcquentior altera. Frequentillimam in judiciis ho- 
die, quxcil CAUTIO R ATI ,adcoquc fcitumagis 
neccilariam accuratc, ncque tamcn hanc ctiam ipfam ob 
fui latitudinem ex omni , fed folum cx partc , quaccnus a 

conjunftis conjundtorum nominc finc vero 

mandato agentibus pneftatur, Joco thcmatis ncgocii 
urfentis pro ccmporis ac inftituti ratione dclincatam 
rc viccr cxhibt o. Undc,duce D E 0,Thcfis cfto 
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Orit non folum/cd c re potiat eft, /uxt a monimts 
lHpiani /n /. /,jf. ie R, C. priusquam ad vcrboruao 
inu-r^-aitioncm pei venitmas , pauca de fignifi- 
catione iptius rubricz prxmktere , cxplinando 
^ c*adctn in futs part ibus fcparatioa , & quidcoa 
sXta&frquoad voccmCautionis,pernioduna derivatio* 
asit dcfcendit Hla a cavendo , quod cft ioteote & cum follicitudino 
jpro v i d c rc , obfervarc , cutarc, ne aiiqoid fiat, vchut alicjaid fiat. Vid» 
Xlart, Martiru in Ltxic, EtjmoL roce Gf m. Acceptio autcm vcrbi, 
Catttiooit fci/. non cft uniusmodi in jure , fed videtur fignificare ct- 
tationeua in KotcB. tij. c. 3. ibi : uttdtjnaaue anttonenon mtnus. 
qudmtrigintddierumlpdcioconctfidcndd. Aiibi nomtneejus,ccrt£ 
?n plurali pofitx , veniunt varii cV omnisgcncriaScripturacfivein- 
itrumcnta, juita / r.ff Fdm trcifc. mbcreditatedeprchcnfa. Me> 
d j obligationis fpcciatirninriramennnn in L 47. §. t.ff, dt psd, 1.49» 
ff. de R.c. 3c chirographum fub fpc credendzpecunizemjiTunaj* 
7./.C. de Cond. cx L. modoapocfaf.quittantia in l.jj. $./.ff.d$ 
*dtn.& pcric. tut.l.ij.ff. depttlfdUtn. L 2. C. dcbis, qui dCCMs.thhi 
ca denoutur ipfa promiflio , couventio vcl padum in L47.ff.i0 
f*U. L tp. C. ad L. Falcid. oode coujuoguntur 1» L p.ff. qutb. t/u>i* 
ftgn. vidctur etiam indigitare ipfam acxtonero cx ejusmodi promis* 
fiooe vcnientcm & inftrumeuto probataun, $rg. I. sp.ff. de leg. 
§. 14. ff. dt Chdc. adeoque inftrumentum & *cxionemc6contcnV 
(310 fimul. lutcrdum pro ipfa fccuritateaccipitur,qua!aliascautioni 
utcaufaccH conKqucns , uufH&os tx l.jr.ff.ieR.L Quamvis/'» 
l. 3. C. de V. S. cautio uo-QxAact conjunct.i , ot idem fignificamia, 
lint ; Ea coim voxLatinis fignificat-fccuricatem. Unde ctiam multo 
'fC&iusHafoand.i» S0vcQ.17.cd. itavcrtit, quamvetusinterprcj 
-pcr cautclan? . Latius infuper patct cautio quam fatisdatio e x L t. §. 
jf.Jccelljt. Sed utgcnus&fpccies, ficuti fatisfacxio cVciutioafc 
ita d:frerunt in L/. f. qui fdtisd. t^.ctiamfi vocabulumcaotionij # 
rnfi fubjcda matcria poftulct altud,aut nominatimaliuddictum, 
modo fpeciftco opponaturetiam fatisdationi , & fignificct nudant 
^rwijjSpQcm , fpca&ujDcaYcadi illmnmodu» , proutdifcrtcito 

T Y?*' Tujg 
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♦oltjuftin.m l.f.C.de P.S cnjus eieoapuratw l. tt.vrdcnd. 
f.profoao, Dcvocrcautelaevid. Vultcj.rf. judtc.l.J.c.f.Dum.ij. 

1K 

Quoad voccro R ATf , qu* >cr» rifreor , videtur illa fubftan»» 
tiv8 rclonarc inru ratu.% i.e. ffrmu», approbatus : unde ratikabitio, 
irritus , & fl qua alia, Quomodo feparatim, u t Latioa ufuvotit fa> 
pius in Ju rc nuft ro. r id . /. jff. $. /.^». § . 7. /. 40. i. 2. & 4. f- d. Pr#» 
Ctr.&t.ff. rem.rat.bdk. Srdrautiorati,itaconiunC5im,»uIlibiTi- 
det ur uobis io textibus icgum ; fcd dicitur cautio de rato in l. 4. $. 3. 
f quod eatvsque. ftipulario de rato m $. ult . 7. de dtvis, (i>pul. cautio* 
ratihabicionis mt.i.C.dt Procur. ratatn rcm habcri fcjl.ftipulatio* 
Ccaurio, m ipfd ruh.ff. rem.T4t.bdk. ftipulatiorarararctndom»» 
fiuin hsbitumm i* /. 12. $. ult. & l.fiq.f. eod. Unde in foro mjgig 
gr ipfa prazt oata harccflc tpfaappelUrioarguitur, qucmadmoduiw 
eriam bodic dc fupci fluo nonnulii amant loqui caucionem rati % 
grati» 111« 

Diverfis porro in cafibus xlia in gcnerede rato cautio a diver- 
dt folct prarrtari , uti vidercobvium eft m l. 2.1.7?» f.& /./✓ 
C. dc Procurdt. & tot tit.f rem. tdt, bab at vero «os hoc ib locor 
de iila , alrcra nunc vke quod monitum cfto , usque tantum furnu» 
adturi , prout conjunfti conjundtorucn nomine finc mandato agca- 
tes vcro prarftare eam obftringuntur. Conjun&t autem fo pcatfeoa- 
quinamdlcanrur, corumquequi veniamnomine hic loci , roonftra- 
tnm datur infra. Unde jam defcribimus ex ufu fori cautioncra hani 
c"jusmodi eflc , qua conjun&us conHancci nominc (ine 
tcro mandato m judicio agcns cavct , a&ionis domi- 
nura ratum habiturum cflc id, quod a fc crit gcftuiiv 
Obvia io fcqq. cxplicatio cft, 

IV. 

Hanc cautionern JureCivili introductamRomano , ac Jurt 
Canon,ftantcro, arg. e. 1. 3. dc nov. oper. nunc. approbaYe dcincept 
Don foluna juraatiom provincialia,quibushodic in ImpcrioparTin» 
utimur 8c quidcmvef eiprefsc vel tacue , cjuscoriluctudincmooA 
jrhprobjndo. vid. O. P. lud. SdX. t. 7. & l. P. Wtrtemb. ». i.t. tS. 
5cd cJctCQvjcr c knmlusinfupcr , utiuiicqucuubuaiiiOMwfcilura, 
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Pracdi&a autem jura hinc noftramcauti oncm nonintroduxerunt, 
anodo approbaruut,prarterea conj-infiis quoque perfonts incafi 
(upra pofito quaadam przfhndi neccflitatcm imponunt,ita ut oblt* 
gatio hujus prarf \ ndr cautionis veniat «mmediatc ex lcge. /. 21. C 
de Procur. QBiirfcmb. &mbr. p. /. f. 16. §. Socfe/Ni (jfold>c/*c. Ete- 
nimcumaltcriusac!rion?m agendo in judicium dcducerercgulari- 
terpoflitncmo, Gbiadominohoc commiffumeffc nili probct, fcd 
ftatim ia principio quarftionis debeat inquiri,num quis babeat maa- 
datum a domino litis verb. I. 24. C. de Procur. »dco ut judcz ex offi- 
cio adversa parte non pctentc falfun Procuratorem fi ve qut absque 
rnandatocomparet, repcllcre poiTtt, imbtcneatur.&crlich,f. t.cou» 
ebtt. 14. n. *6. & fcjq.Cnpz.p.i. 1. F. t. ^ d. 26. Zing. p. 2. c. t. n. j6i 
Otdln Cam.p. i.t.20. in fin. ibi: \\\\b foU rjrnruro Ui\\ Procurator 
twtanbcrn rcctfcn fub fpe ratificationtt §u franbicniusclafTcn r»cr# 
bCWiC Secus fudtcium e(fenequit, vab. d. 1. 24. ied omaia gclta re- 
tro nulla ipfo jurc.UndeetiamProcuratoresordinarii^quiftnernanw 
dato egerunt,in Camera arbitranc puniuntur, Vifitdt. Qibffiicb 
4. anno 1560. § Q(($bann mtcf}. rroc. m.71. §. $, Unt nad> bcnvic. 
In Ele&or. verb S ixon. prima vice multa 5. thal. fccund j 10. 1 h j 1. 2£ 
fic deinceps plc&untur.O. P.lud.t ,7.§.Ullb bcr HvVObXt <\\\fi\\\$tnc 
Attamen exq'iibasdjm hominumcon}unctionibusearumq lecir- 
cumftantiis lcx elicit mandatum , quod DJ» vooant prrfumptum 
jrel quafi , in oppofmone veri $ quemadmbdum ratihabiuo iila , qux 
a lcge inducitur , appcllatur prcfumpta fi vc qaafiad dtrfcccntiam vc- 
rx,adeoqu; pnefumit lexnonnullosconjun&os pennittere, ut coa- 
ju:ic5ci iilorum jura ctiam in j idiciu pcrfcquantar. Vcrutn hzc prac- 
iumptio cum non faciat plenam probttioncm , proindcrequirunt 
jurarioftra , uthzcprarfumptiocauttonederatoconfirmetur , ncc 
minus illa fecurus fatis reddatur «dvcnarius. Si vcro conjun&ux 
eandem fponte fua dc rato cautioncm non prajftet obligatus » tuac 
judcx illam prcflari intcrloqucndo jubct. 

y. 

Cum autcm cautioncs iterum divcrfis praeftentur modis, vcluti 
fi Je juiToribus, pignoribus, juramcntis, vel etiam nuda promiflione, 
<i f% %> dtfidtic. iibetx. juuct. t.t. f qutfttisd. cog. noftram igi- 
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cur cautionem hanc cj ;6 ex illis mod6 przftari oportcat ,qo*ftionw 
cfl?Et vidctur 4c JurcCivilipracftandafidcjufforibus. Tid»/.^/.C. 
& l 40. S.i.ff- de Procur.jutid. I. i.pr.ff.quifdtttd.fog. Berlich.p./. 
f&hd. u. n. 66* Zang. de Except.p. 2. t. S. M.39. Hodic tamcn cunt 
aVicjnflores non nifi principali excuflb convcniantur , datb. C. de 
fdcujjor.fx NoreU. +. t.t. recrpwmetiammoribuiQoftriscaverc 
piflnoubus* Dd. iu I.7. ff. de pr4t.fi ipul. l.i.ff. uui/dtisd. cog Jacob. 
&d)UHol>feTV.2i. u. i+. DcSaxon.tcftaturfpcciatun Dn.Carpt, 
p. t. f. f. d. 7. ita ut in prxftaotisfit arburio alterutrum cligendi» 
ctiam invitoeo,cui p*a:ftandacauuoharc,fedneccflcaItcrutruai # 
aoodoidoncum ,oblatumaccipi. Vuhcj.de iudtt. L 2. c.j. num. f/« 
Carpzov.i. /. Quamvis dejurc&ix. vctcri fccui , f er ttxt. in iimtX. 
1.2 4./, ubi nominc fofficientium pignorura valoremuniui Wer- 
gcldi indiftin&im finediscriminecaufaram olimfuiflcconftitutuni 
trasht Gcorg.^cfculg «d I. r.defdtied.lst. lurt. f.Sdx. Proia- 
de cooftitutio qusraodi pignorum ubi fit , v. g, dcpofitionc pecu- 
m\x, judcx quoad fufficicntiam pro quahtatc caufe arbitrabttur fum- 
.«arie. Ob prxtcnfam vcr6 omnrmlicetdiligentiamnequetamea 
vcl fidcjuflores invenirc vcl pignora potuiflc probantem,qui derato 
cavere < bftn&us , ad juratoriam tirmn cautionem admittcndum 
ncgatZang.a'. Ln.42.dig /.7.$. ff.quifdtttd. tog. fecusfiimmo- 
•ihapoflidcat , tuncnudainetiam promiCfioncra fufficerc inEIeft* 
Sax. tcftatur Zang. d.l. BcrUch.a. i.coucl.14. h. 67. & fequ. 
cjui pratter aiia tameo addit , hanr promifTionem realitcr fieri cuni 
obligatione bonorurn , ac per Norarinm judicii£a3uariomrcgi- 
flratidebere^quodefFcrtitaGeorg.^cfuIt^ procefi p. i.c. //»./#. 

fccuj tt cautioncm ran mttJpaHo unc SD?unMu<& &<» SBcryfanounf 

fy\c\b\mb ©Uf<r<J<Iciftct.bt i Jo \JPirterabJpeciem noltrarcauuo- 
Dtsarbttrio judtcisrciinquu. lanor. p.i.t.16.^. Un^ fcil tn fofd)cn 
5<illcn / tt quac plerumque foic t eflc nudi prom fli at pracftatio ta- 
irien nt cun. quadam folcnnitate , mediantc baculo judiciario , ttttr) 

>ic 0 c(o&un$ nm Q5cncf;t6ffa6 nn jcnommcn. 

VI. 

Prxftare fnnc cautioncm dc rato tcncntur conjun&i con jua» 
Aorunnosuncfinc vcromaadatoin judicioig.mcs,vid,/. jt.pr* 



"BisfttififT* ofe Ceuttone RAfi. 



*f. I. ix. Liil C. de Procmr.jaiS l. 4o. $. ult. rf.ypi. evfdcnriirs in fur, 
Prot.VirtcmK prr j». r.t./6 i £)oif)/tu|» fficfrc.lt rftu&f 4>« 

©ac&cn/ic: 1 rfH-Qtorm/f. c> fr.Q&cmcm ^^nuiwn/^. 

'Conjundii atjtcm in hoc loto ilicunmr noi.ci una , fe«.t tijveii* ec 
^caufj,* quidcm ( r.) ratrotfc tanijuirijs, Hli, qui crcomrruni: ftipf- 
tsdefccnduflr , &g-ncra1i >ocibufocogifa»f«f»|»df»nrur pui itti^ 
vcl aTcendcmes,d<-'c m!r nttf», ve I collaTecalef. rtfcenuWcs , m >- 
'wr,tvus,proavtB, uhcriores , (inc gradiavci tfertmi:. lak cgtff nt- 
ftorum nomine co«iprcItcnrhintur , afdifccoilemium nomiftc 
Viam fmc vcromatkfato hr judicio 3gcre potTunt , adeoque ad hanc 
jfautioncm dc rato admittnntur pcr d.i.jj, pr.fi. dc Procnr, ubi r«u 
fpondet JCtus tflpianus i it.perentet. Parcmum •afcmnorokK v^. 
niunt omnei afccndcntes /. s /. jf. F. J. /. /. $. /. /. dt l<g. pr*$. I. 4% 
$. 2. dt in jns foe. vM. Enencfcd. dt prir. per. m proleg. ftqtt^ 
itquanquamXPirtcmb.Jusp. t . t . 1$. %. QDaffcmc. cxprcfs*pa> 
ircjri tantum , ammac proavum videatnr admktcre \ Bihilommut 
fcih roliquos eipref«c* cum nufpiamctcludat , admitteoda nolia hfc 
entimer Jus Civil. & Wirtcnib.d.'iferctifla.jF|T./.j/. $.f.c.dedp- 
fcQ. & confutt. Sratuta errfm recipiuat interpretatiooem ei Junr 
Comm, Do. ReiHk.rfc X.S.& j?./.i. cUf.i. c.10. & ira fantaccK- 
picrwia.ut quantum freri potTit, non corrigant jus Comni. /ed fibi irW 
vicem concordem,omnis^ijelcgtimeviterurcorreclic»,Carpt. p.j>. 
t. 1. i. //. n. 1$. Quoniara fctl#rarum, hno rariflimum , non dicana* 
fhrx nuJium , humanat cowditionis excmpkjm adeft , abavutn , ata> 
rutn,trifavumCj'ie velulteriorcs, quos Romanos vt tcre* proprio ac 
yoo voc^bulodixitTcmajorcs,dubitatfrrne an verum decidituri» 
i. I. 4. $• tid.Cccdd.**' i.l. Ji f.de V.*, re habere fuperfriact> 
y co parris folummodo ac avi , proavi^ue Jus Wirtcmb, videtur fe* 
jjritTc mcmiorlcar. • ^^^Ut^jjm 

Pjren(um ver6 1 01 afccndentes atriusquc fctus licef compffc- 
liendat , d, l.st f. V. J. / /o. /. /. de in )us tee. I. i.^r.f dt legt 
prtli. prr luieam matcrna» xc]uc ac f ateruam , prout vuit Enenck» 
jl.rr. prir.17. n.j. atque fic matrcm cfiam afiamac proaviam,&c. 
fecjue Ulpiaous in dJ.jf.f.icPter. prokcutujij^utiufncx viriH 
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fexu ,an faernrHino dcfcc.-idant , wrfa cjusdcmUipiani >* d. L L §. r. 

r. ffd". verum fiu^pliciccr » fine fcxus dift mtftionc , curu tac cautiont 
tdtnittanturdefccndentiurn nomineparentes: attamcn regnlaritcr 
i i rrater tc rclio/ii atcendentes fcxus feeminini rcct c cxdudendoi 
putindum eft ; aliorum nominc in judicio agcre curn vtrilefit afi« 
cium , L /• adcoque uftra fcxurn muhcbrcm hoc cfTe contrcN 

WiikdLii.-C.deprifMr. UnJecciara afceiidenres cantum nvaiculot- 
cnumcrac Jys Wiru tanfcr. /M, u *4~i. <Sm 3}aff(t/lC. Etiaroli au> 
tem marrem non a Jumu diaum fit # quo j umcaavui, rlroayus ad- 
snitti raatcrnusdebcat , firmiteradhucftat fenccntia peralleg.fuprj 
-* exprcfic in J. P. W.s/ri. MUtSSrtffcr/rt. Infuper hi. prancreun- 
^um non»liud cft,m>oj(i|>^crvci jrus j jrc patriacpnteitKisuiunv 
£i utfumpecuhi a^ventuii j^u/i*Jverit,ipfc cjuoad boc peculiura no- 
fnine^iii ^iquam-icpcicnus adtjioiftrator a£<*re pcrTit &ne hlii 
wandato & GuCfwC c*utionede raro , k Lii. $husiic abfcns vcl pri* 
tQa^i.c.puptllafisartatis,/. j $. f.&i.C.d.fon.jfu4lthr.Li.C.d4 

4#*.rtMf. Ludwel!..^ Encmfc.<fV prtv. p*r. pr.4. c.j. n.n, 
.CarccTumijpfxicns*t fecund*a;titis,iplctjiiomici:tcon(crit:atnc- 

tcfle cft . L kf § v* - Carpe. p, d. 4*. Si vcro dc hu jusoaodi fi- 

J;i confrn fu no n conftct^atcr^boc c.uoqucin caiu dc iak> caverc 1** 

PorroquarrituCinumpaief ac avusnaturitfstantirnetiawvei 
«•tant fub oominc parentutn tn d. Ljs.f dt pw & vidctur neg. eflV 
£uf nanqae is, qoem producit /. eit civdisac /uria pofitivi , quoi 
legtiiariteriUumrantompropatre agnofcit , quem nuptiardenon- 
Skt»ml.s.fdet*ius,t9csHd. Qgodipfutn multoma^is deiihsul» 
jiendum t quj cjtinjullis fii.prohibitis cotjuiCtiombus , cx ftupr* 
jciL adulcerio & inceflu liberos procrcarunt ; qui ncc naturJium 
^aretuum nonjiuc digni Uidicantur, vid. Nar . Sf» *. ij.Stv 7* c 
$eddciis,qaos ijK>nrwtura,led t u«civilefecit parcntcs,ad6pti>i*nir 
^inj9,i./.lf de #l*pt. tfcoquc lcguimi»i«muir>*» ^uawatui id»«. imo# 
J)revitct.; hos , utillis|uribus , quarcis jus adopnoni* c\ l« ^cs.fi\t« 
.conltitutioncsdc.nac lauc tribuuotnc , tc6cfiuui>tur,; tiRCf^ 
AcapafCQCum otopwi h i.4 K &s.J.4**4»pi. P^v jura ciwiu, 

I 

/ 
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dam fc lcgibus ezprcfls, cujnsroodi in Ooftrs /.// f. dt >r#c. noH n* 
•cmtn fiu»eStuin,libi vindicant, vid./. 4c tmius voe. vidclicct ps> 
rcotuai appeilatiooe eimplicttfr pofita rcgulariter adoptivi 00« 
fowprchenduntur ; gignere enim.procrcare, parejites clTe, nsturz, 
ooa juris vcrba (um,tocfuit TK-acjucilut tn /. / wl. tn vcrh.fnfcepit li* 
ktrti.tj.C.dt rtvoc.don. flc fa.icndjcft juits nauiralcm vcrborucn 
proprictatem imerprctatio reguiaritcr , tig. I. ult. C 4t Uts , qut tem. 
mt. 1.7.$ 1. dt fnp. Itg. Frant zk. sd f.t.dt fi. «««1. crgo adoptivi 
vidc ntur ktc ezludcndi , fkuti dcniquc ctiam par co tci , quos r ocare 
folcnt Spiritualcs. 

IX. 

Quid vcro fi plurci diverfi gradui ez adTcendentibus , v.g f 
pater cum a vo, concurrant, tonc prozimiores prxferendos conclu- 
do, perea, qiur traditio gcnerc Bcrlich. ». /. stmcl. n$\ num. 4f. cum 
Chil. ft&nifidt prtctf.p.ut. 11. aJiijcjuc. BefolJ. sd I. P. Virttmb. 
d\$. t. tk.ji. Sia verd io eodem gradu ciiftentes , v. g. avus pater- 
nus curo roaterno , admitteudum magis idoneum tradit Salicct.i» 
/. 11. C.dtptot. qutos fequiutr Felin. tn t. ctraw. 1+. 2. dffic.ind, 
deieg.n.4.t.4tbfstlst. Woi\>*ch.pr9ctf )u4.t.i4.tiutn.4. Quivo 
ro idoneus rd roagis idoneus m, judcz judkirc debet,cujus ar bitr io 
hoc omof rclidtum. m*f. /./.$. i.f. dtjnr. dtitkcr. De jure Sazon» 
in univerfuos quid juris obbocat io ad/ccndcQtibut his, vid. Ord. 
Proc. lud. uy. %. ^Iriitffcn/iCibiaJDaf ctn^4/f<r/«.acpafliaa 
hujui jurijlntcrprceas. 

X, 

Non tantum sutcm ic&cftotntt s » fcd etiam defcendenres no- 
iiine fdfccodentium fine maodato verosgentcs hsnc prxftaotcau» 
tionem de rato, vicL/. gf. fr. rerk. hwtrt. f. dt pttc. L 1*. C.eod. 

Q53irf<mb Unlr. p. 1. t.t6. (frn^affrr/ir.idc^fivefincprimi, 
fivc ittetrioris gradus. iajpc/fl r. qoiden» $m 4. /. 12. lequirur tamum 
flc fslio ; fed Ulpianasioa', /. jj.gencrauteTdchbcris , quorunvno- 
mirtc veauunt omoca dcfcendenrc*. /. 229. ff.dt V.S. l.t. $.p.ff. dw 
sdfigu. Itbeti. 1. 19. $.f. f. dtin jns fw. vid. Enenck, d.ir. 1* prol. 
num. 19. Unde ncc oepotes vel pronepotcs biccicludcndos*» fed 
omoiod fldoiituudoi cflc arbitramur ; ctiaoa Jurc Wirtcmbcrgki 
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to , quod quidVmiti f. t. t. i4. $ dn^OffCrVfC expref ciantum 
£!ii B>rm:onen) facit , f:d rcIiquo*dc(<reodcntct nonexclvdit , cr- 
go 6c hic ttandum crit difpofitioni juria commuoit ,d.l.jf. pr.f. 
4. troc. ncque rcfert , G? c ftm tn poteftate , five non. vrria d. I. 
£xc'ufts tamenhoc iolocofctrninis ,exrationefnpri deafccndcn- 
tibusaddu&j.Ubcriantemnaruraleiac lcglumi Di.in locitqnod 
intci!igantur,citra omnem dubitationit poutum eflraleam. Et hoc, 
ab intto taks (ivenct , fivecxpoftfacxdpcr kgitfraationcm cva- 
tUttung. x3y.74.pr4f.H0r.l9. t.t.&f /. Prohibitavcroexi 
conjundtionc natoi noo effe admi itcndos, ei iis, qu* de bujusmodi 
•fccndentibus di&a fumfupri , fui fequitur fpoutt, vid. Ntv.74. 
c*f. Nav. Sg. c.ult. An ?rro filiua naruralii proraatrc (tne vcro 
anandato hJc cum cautioBcntadmitrtodus-, exncditum naudfatia 
cft ; pro affirmativa ?idetur ficcre, rationc matris libcrorura nato> 
raJiurn flc cx juftis nuptiia procxcatonun eadcm cjuodfit coaditior 
tid, /. 2. 1. t. f. uudt cogust* 

,11 .; s,«ttaU»W^' 
Pratrtt dcniquc cx cegnatia in linca trans?erfaJi fine vcro 
mandato in judicio agcntes, tenentur etiam prscltaxe banc dc rato 
ciutionera. vid. L ff. r.p*tuujtl»a 1. 40. $ f f.de frot. O.P.Jud, 

Sax.«\ t. 7. 2Bn* (oflm/K. t.jDcfafcicfKn/ic.v. JDic#luffWcr# 
fjnnfcfcn / 11 cV Jur. Wtn. •.#. tit. 16. $. CinSSottcr/ic. v«r*\ JDic 

&(Uf0»CrflMnt<mifi 3Cftftff/*C. VetUrn vox fratriscum nsaximt* 
fir arnbigu», /. t i. $. 1. f. dt ist. fftt. H appeUemur modo fro- 
tres gente, liidor. Lf.E.tjm.c.4* vid. Demt.ei.i .19.2*. modordi- 
gionc, Iitdor.d.i. mod6con?cntiooe 1 JCu^nUcr / etqucimtcf» 
dum juramcnto fir mati , unde gtfc^n>orn< SSrubcr. Webo. 0. 
fnSt. interdum ©b pa&um fucccrTiooii vtd. Msgvf. Dn. Myicr. 
dt princtp. & ftdt. lmftr. t. m Reinktng. I10.1. cUf. 4. 1. 1*. Ltmn» 
dt jur. fukt. 1. 4. < . /• Carpxov. W l. X. c. 7. Gitticb ditcurs. dt 
ctnfi 4t e r u . ?el ob focietatem bonorum,/. 4$. ft.f. frt ob (6» 
cietatcm reiigtolam fafia con?eBtiont , unde fratrcs Fraocifcani, 
Capocint , fcVc. »od6 fingnlari amorc crgt fc in?tctm taJes ac beno- 
tolemia, A:u,Faber m c»d. \.*.t.2i.d.$. uum.2.d.i. ft. $.i.fdi 
far. tujltt. modd dcoiouc faxrac* cognationc;qujtnttir jaro , dc 
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qtiibftc n jftra /. ?r. flt intellifjcn Ja ? cV dc ulcTmisfolu*» , cognatio~ 
jse fcil.nl btis , alits c*cliHis«>ninibus , quod iMa I. agat , vel toluf 
.•roWatcontcitus legis $ vcib, Lbcri , parcuccs, &c, quzcjuu(»ci«i 
W«accipuutur,f tdcfupiju i «h 9« • ^i^-^^js 

At verb e* cognatione itcrum vel fpifitualet velcifiirs , vd 
•atunlct eu.nfiat , quarrirur rurtiis , d< quibus *V /. */. loquatutf 
Et eicUlfu Kcrum Spiritualibus , j u ct ,ijris Canon. elf ctom ilii 
k.burrmt olioa , Caa. |9. a. ?. c. /. di Sptt. ffju. » 4. Socui ho 
«ie CoAciLTriHcnf./ejf. 24. c 3. ncc ;ure CivjIi etfr&um prpcrc- 
rint »Hq-'fq^, Sicuti etiarn rcmotis cinl.bus , qui propninomu 
' tierratrum itoncowpnmenduntvr.vicl. Th i. Lct cnim defvarri- 
kui dilpoucni m n locum dat bilcc imat>tnarm , fictis ac abufirie 
tfram^oT .rvg. li alt.C. 4i bn ,4fu%4tttu. Denan. iecrtm.i -3. c.rj. 
mnm. 2J. & 34. 3c*tfuiJt>b magii cieludendii iude ccamprirignic 
miam , licet fe mvicem fratres fafutarcfoieanr , ouHatfnvcoinccr uV 
\ok eft ccgnatio , irr.o nec -frmiuu» arg. §. / f. de uupt. c. qnoi tt- 
*tr. S. X.dc cvwfMHf. & ifjtn. de naturalu>uscreo qnod difpooat fo- 
«fnmmodo 4. 1. rccte inrc/tur ; dum fratm appcJlanonetlmplickef 
potua , r.cn ffius generis ^dfolnmfratre&ianguinis vcniunt, vid. 
Jafun. xd L rtet fgtrts. ftdff* dt fui.uum.7>^ cacjuc t 4.ik.t. 
4112 muiiftra vimuc£' . > — 'V ,Vf 1» J \ mt£p.' * 

%n * • fr**«IsV. V'*'t 3*^^1>lMJjM 
Itiamfijatn porrl» 06 ruac.naturaVm eoenatiojiern in joft 
'Ci v 1 1 i duorum fratr um vcl (bronsm filu cjiam loccnmr rratnrs , fcd 
«um boc additamcnto ;jlli patrueles : ht vcio fritret conlubnai 
4-\M grud.4. M. $. t:f: 4. /;./. it gr*d. 1. 4 . C. qu : teft.ftc. aia- 
utc tamenin jure , oui candem p«trcm , vdetDdem uuitrcm , voi 
eundi pattcmcV tnatrcm habucruDt , dtc unrutfiatrcs | unovcT* 
ho ; cogneii collaterjlci sccundi gradoi J.drftidactf» Lt. 
4.4. i-f.S »?./. tni. fiafpomcfe^: itur, lcci:ndumnaMc/.//.^.4^ 
.jfror. tser fratrcs cooiobrjnod nccpatruclei(rne.masdatocum no 
ilra c-utiopc dc rato adniittcadofteHi: %.M.l.ie\. K. G.& C* 
vcro c* aliis jutfs tcatilnu eogntticolJstcratec rcmuriores ad- 
4^CH<kunC*ru ee non couvcnuwtJUu, Qutdam ciiIIut adqnartuvi 

9t*fjtt^4f ^ ^ J^5^^£ 
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usque graJum , ircac fw niat* fr&trcs cc>n£obrinos & pa'mc'r s ^d- 
■mtcndos eCe rUruui.rf/i> t\ /y< C.</r Mdrot.dnttt ;*aV. Gluti*!* 
Lfo.€*msUtujtm % Ctolt£tt. quam (equitur Wc/cnlvr. C. itfom* 
d.tr.num j. Marant, ». i.m. t.ttum. r?. Scdaui vidt L Syrd. dealttt/ % 
?,/ s. mw.tc. Pctr. Barbos.Ju' 2./. f». to.ff.folitt.matr. addcci- 
rntfmusoue graciumcittndurih Vcrum oqs <Jc jurc-Gviji iq fecun» 
•ogradu h.c iiil lirtcnduwcHctiuft^njtmus» Qrunuis jusS-Jtonv 
au rcrtiuf» jek luii >€" O. P. jud, r. 7. £itiilj| </r fioccf £ % /, r. //. «./. 
Carptov.p. /. c. . j . & de prtuji^.s^Mf fi.num. 26. ucutlctbgi 
Jus Wirrcmberg.adqnarrim incluilvc campurarione j.irr. J.Civ. 

£»£ /. i\d -. p.f. u u. y (EmStarcvyic .£>.£>. p. /. r. i, y. (EuiS)*/» 

ftr/tf. cxprefcc dilponantr Cu^srcieaula inro iineduj>ip cond- 
(Lc, quod Scrcnits,haiumterrarunri modmtor &ionemilhra4ia- 
quartoconfangtanitatis gradn Jdhucdorarc.adcoquc przfumptuRi 
indc mandatum etiam locutn invcnire ccniuciir. Quoniaru vqo 
iotcrdum fir3trum appcltitionc etiam fororrs comprthcndumrrr, 
igitur I ic queqi c una latc ncqtiM r* friwiet vocubulum fratram icci- 
pj,etiam moncndum duiimus jtkd: iii noftra I.talia intclligi fu6v 
jcfta > fuis a prardicaria qua/ia pcr mjttantur. Licct ergo in h. I. fratrr 
-pro fratre finc mndaro igctc pcrrmiTcm ,tairen incad. I.vox t5 
tratres non c< nttnet loioits , ncc au lilas CKtcndcnduw>ob». iS. C 
itfttt.L t.f. R.l. y \. 

XIV.. ««foj^i 
Tandcm com fratres vcliegitimi fint vel noft lcgttf*Ri j nic 
prcteritis^dciiii&fattcmquia h ; c agimus , •uifunr/egitimi \ ojtu- 
rates , aiieoquc vet sb initro tales-vcUx pcftfa6ocxiftentcs , cim 
-fint vel germani vcl confmguinti , vcl uterini /. /*. S:\X.dt lef* 
btr. I. io. S* t?. f- degfdd. quaerirur an bi omneaiN 4. 1. ?f. noftra ifi- 
•clligcndi vcnuat? 81 quicQUtdctismhic Dd.conuovcitant , qoi- 
ex illis.prop/ic ?al«* iisjt ; dicimus nos : omncs ac fiugcloc 
propric cftc fratrcs nec niiocscxvocabuli proprieu^efratrumap- 
pclUtionc omnet fftircccgubritcr a/r rf. /. /e.$.v/»adco«ueqoia 
€tiam nottra /. 4/. /. dt proc. non diflinguit , ©mnea intelligi rBi- 
4em dcbcrci" Scdtr concurram , qucntur , oun.nequidam cxil- 
ki pracfcuBdir* & Gcinapj ; iciquc proyKr iuplcx vinctttum, 

adeo^ut 
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adcoq learAioremneceflitudinem , cumduovincuUfort.usiigeut 
amam unum , duarqtic unam vincaot rationcs* Qu*>ipfo major a£- 
fc&io adeoquc hac ctiam fundari magia t lueoar probaJsilitcr but 
ftmmalcgc przfumptuinananuatuuv 

Dicunrur 1!. hoc inloco conjun&i catioie vincult corv 
jugalis marirns flc utor , ita ut marirus in judicio nomincuxorit 
iuar comptrent caukm cjus ei fiuc fua acinduftria atqucexuxo» 
fis Foluntarc przfunutur agcre , ader,q jc cum de rato cautiont 
admitcatur iu l. ti. C. ie pft. quc 1« licct gencralitcr loquarur & 
indiftin&im mtrituoi in rcbus uxor.s ita tdmitcere videatur, 
cum rnniiccsflnt ; docalcs , paraphcrnalcs > fit rcccpticiz: 
tttair.cn reftrigenda eft ad rrceptirias.; neque enim maritus no- 
sainc dotaltum cavere tcnctur , rttionc .qutrum proprio nomint 
It fuo jurecxperiri potenscft in judicio ftrl. n.f.retumot.l. j. 
C. de R. r. I. y. C. de jut. dot. Sicuti quoad paraphcrnales alia 
ctiamrationeeft tutus i.i. juu3. Lf.C. de env. Bachov, sd 
Tteutl. i. diJpMt.f. tb 7. lit. F. Gai!./.,0. 13$. illarum fiqoidem cft 
kgitiinus adminiftrator. Framzk. sd f.t.ie p>tc. num.p. Ikfold» 
sdl. P. Vutemb.difput. 1. /6. J7. Moribus vcro noftris quibus» 
itminlocis quoad hanc cautionem , d sTcicntiaiftainterbonado- 
ailia , paraphcroalta & rcccptrtiaexolcvir. vide Conftir. £!e£>. iit- 
alefcnite ita difponcntcm tf. p. 1. f £)cro»C$cn/ II ». TBl< baim 
twdj ttc£(?cm«nncr/K. &O.P.Jud.f.7 i Ttfir toflcn / iC.v. un> 
*cr tkmann/K. & t.t.fa. §u pn.uetb. cHr jum wcnfsftcn/ic. 

Rauchb. a. 1. tj. 2. uum. ^.Mailer» U ftm. #. uum. 9. Carprov;, 
dt prectfi'. t.s s.6> num.31. U adcbmarttusomntbusmodisdc 
rato cavcre debcat , ncquettiam fe excufarepoflita cautionishta» 
jus prxftatione , licet prctcndat curaiciam4egis S;xou. eon/uga* 
Icm , tcfte Carpzov, d. I. num. 34. & ftqcj. Sue vorum Sixonicit 
kocincafu morcscomparcsnjnt jurtq*ie,quandoqtfidcm V ^ccrn 
CinfE ktmMVlC.&feq Wirttmb. latlDT. f. /.f./rf>defin ;e nana 
loquitur , ita utapudutrosqocoon attcodivideatur , qu6 Jaliasdi» 
tiiolct , aiearito nonexigi cautionem , fi cf&rat inftrumentalibi 
lb uorc traJita k>co parapbcmaliniTU /./. c. de ctnv. Bo 
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(oD.dd l. P. Vsetemb.deftut. i. ib.tt . Dn.WibcUdes MuQ. 
Issr. f.j. $. t. num. io. • > \ 

XVI. 

Conjunctos conjugafes recti vidcmor nunc fequt III. juncxi 
tiHniute,cujus occaflone legea codem r-fi" ctioms munimento 
fubnixat mandatnm cx prarAsmpta corum voiuntatc induxerunr» 
quo mediance affi >es pto /c inviccm legitimam ftandi in judicio 
peribnam babent , modomfupcr przftent cautionem de rato /. jrs 
verb. affmcs.ff.de proc. & qu'demquoadiincamtamrccxam,qiiaoi 
coliaieralcm ; fcd jure Civili in hacialtemad fecundum usquegra- 
durp Dd. sd 4. I. Frantzk.**' f.d.t. nnm. /«. & Jur, Saxon. Soccr 
folumgeneri nomine fcvicc vcrla 0.1\ Jud.f.7.$.9Bir(rt}Tcil/rC 

ntb. frcr£tf)tt>«r)cr wfcin<n€ptam o&tt$oitf<rnninnuno*#i> 

|r jyCi. Nic arhnesmlinea transvcdalidehocjurc quicquampar* 
tvcjparCj tradit Carpzov. dt preaj!. t. /. d. 6. num 41. fecfjuf de pro~ 
ee/, c , 12. n. 7 . Bcrlich. p. #. t§n ■ /. /4. n, 40. (2 feq. Jus Wirtcmb. hoc 
incafu aliquomodo vidctm obfcurum , an /al.kcundusgradu* f- 
finitaris , dc quodifponitur exprc/sC/* p. 1. lanbr. t.i6.$. <£lll 53a(# 
UtdC.C 313 Q.O.t.f.n 14. a.!utramquc&rtCtam& coliaicra- 
lcm lineam rcrcretidus , an yerb ad colbteratcm folum ?pofterius 
?alde probabile cx dd. quia in ilhsabinitiodifponirurdclinet 
rc^a&coulanguiniiaiis & afnVtatis ; in fcqucotibus vciodclinet 
•oliatcraiiconfinguinitatis & ar?itntati? as.A ^^^ j^ 

;»£ t Scd quidil aft^itas &conjunclioha?cnoaamptuisduret,&l 
pcr moricmuxoris fucrit d tToKr • ? Cc luh. t.cond. 14 n.49>& 
feq. qucm fequitur Georg. ©djuht. de proctf c. 12. 0. 7. putat hoc 
jusde ratocavcndictiamfimuihoccafuexpiraiTe. Jus enim afrinet 
tanquam confuuctos ad bonc ciutionem adruitnc : uxorc autcni 
mortua , vcl mau imonio aiio modo foiuro , e jus patcr , avus atquc 
fratrcs fccundum jurisdifpotmoacmdcunuoreiTe rclidti vidui am> 
ae*. /. tui eorum. 3. $. dffinitdtes. t.ff de p ftul. $.dfiinitJtis. t. d§ 
nupt. tn fin. C. dedon tnter vir. & nx.Viv.lik. j.decis.w*. n. 1. Uo- 
dc concludunt D J. quod anSnitatc ita fol ita ,r< gular itcr omma ccs- 
fcu t jUi a a&Oiuus ic privsK gia , tsuar ab DicrtguU uoo rcpcr sunruc 

c cxcr- 
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«tcepcj d.t. /. f. do poftuii l* 22: princ. f.fol, mjtr. Cjt p3n, 
jtdtut. Hedioldu. v. t. f. ti7.n.tcf. Bachov.ii Treuthrol t.difjt.f. 
iit.d. Vw.d.decii. *?6.\ibi hanc lcmentiam communcm cfle lcri- 
bii,&ib. 1. dtctt.iit. Unde etiam (tatutoafrines litigintiirm ad ccr- 
lum usquegradumjudtcio intcrcllciicer prohibcamur, attamcnil- 
lis mortuis , per quos afrtnitas coaiuerat , non excludumur porro 
iili , qui quondam erant affincs , utpote qrn ncc in ft.; euti? (ub appel- 
iatione ampiius comprchcnduntur. Djvid Mrvtus dd tus Lukec, 
L t. ttt. t. art. 2. num. 22. & fajq. Hinc < tiam tanquam ..rfinek ulte- 
litnatcftimoniodiccndonon repelluntur. Farinac* d$ ttftik q.i4, 
uum.*». ofoi enamtcftaturdcconTiinjrrK StdKlonciccnlcntlKeftic 
uftes Gabricl /. tik. concl. ttt. dettft. ccnJ. 15. num. 4. Er U ftjtuto 
difpoGtum eif.t, quod muiier fine praricr.ua afh.j.ium,(»l>nc Q5cJ>fcyri 
t^rcr &<f)nh$<r / contraherenon pr^tTtc , non intcJugereotuc , cum . 
qirbus amnitas morte eiTct foluta. Wchner. m cb/etv. prdti. woc. 
trui?iv tA^crf '\frx\fft . Piura, quar pro 110 fira faciunt fcntentia , vidcri 
pollum ap, Marr. Anton, Uiancum tr. dt compromifi. qutft. prto- 
mp 2. n.2j. DJTemicmcm prardpuctnvenjmus Dn. Carpzovium; 
qu i foc c rum nomine gcneri , etiam mortua filia, ad hanc cauuoBcm 
admitccndum cenfet> /r. dtprocrfi. ttt.fm dtt. 4. uum. 46. 
■^sgjnipill XVIIL 

AMrsCum atrtem plnracV quidem trfa tlnt afEnirarisgcnera , cjiat- 
ritur , an ctiam fecundi & tcrrii gencri* affines in d. t. jf. pr.f. de 
procur. affinium nomine vcniant , ita ut ctiam vitricuspro privignz 
marito ,aut uuis prof arriarfuarmaritofrnr ullo vcromandatoago» 
rc & aJ hanc admini cautioncm poiTi- ? Quodomninoncgandum 
ccnfcmus. Jus cui;n civifepro iffinibds agnofcitunium uioreiH 
& rearrtt confinguineos , ac maritum &ux<>r is confanguincu* ; fc- ; 
cnndumvero Sctcrtiutngenus amnitacfe ignorat ,/. 4. J . S. f. dtgr** 
itk.& sffin. jutjff. e.t. x. Ucoufjngu. & jflimt. Caftrens, ddt.f. 
C.undc liktrt. N'-queaJiinita< recundi&tertiigenerisaCannniftia 
imvcnta.veracft arnniras.^rj dd.O. Mbcr+GttSuLtf. deuupt.ttb /. 
c.ii.m fin. ibi: lcli ;ujduo geuetdddfinttjttt ^erutmut ptr otunid^ 
oU tjuiout & lut Cdttouuum dit , ejuod nulij prorfus dffinttdt esl , e;'u«- 
qut hudrt} cjciguu» tU ufus f Badio v, diltcuti.y ,2.d;$,* t / bj.hr. b. 

rtib% 
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wi. <6/ . Ciwwii»/f«.f$cfMl$. rfr^rrfd. f ibi : 

& tctuum fublatum ttt Un de ettam fti-nta , qujratfinium taciunt 
mentionem , r.on d^- ahlnihusfccondi c* nrtii gencris , fcdde vcrit 
affimbus , primi fcil. gcneri» /nim. demariro& uxoriacoofangui- 
neis , & de uxorcacquemariti < onlanguineis.funt intclligenda , Ja- 
foruifl * «/r. mm. S9> C. «aoV Mr r. Treutl.?»/. rf. tb.j.ltt. a. 

ifj/i. Quo.lmjx mc procedit in (ecundo psopoticocxemplo , de 
fratrnt marico ; cum fratrc moruio frater c jus fupei ttes ncc pro ipfa 
fratris defumfti vidua admittatur , fec ifndumea ,quar in p r a?Vedcn- 
tibusfunt dicxa ; fcquitur quod mul ommus pro illo nr admitten* 
dus, cui ipla rx)fTeanupnt. Mirc. Ula ric. rr. decompremjl.q.j.tt.jo. 
£r quamvis communitcr inecr nu .$ I.js pei fonasfecundum gcitut 
afhnitatis lomncxum dicatui (Sc(*Ulfi digrtdfb. c.7.%. #/.Carpxov# 
dcarbir. con fungu. & afftn di(p. /. rfc. /7. Marc. Blanc. a\rr. «V 
compramif. q. 3. n.$: attamen rc pcnitius conlicjerata , nccfccun- 
dum illorum prinopta hic crit fecundum gcnus ainnitatis jurpote 
cjuod conrrahitur per pcrfonam primo gencre affinitaris junctaro 
ouptiis intervc!)ierltibus.^cf , ull? d.L «. 13 Carpxnv.eV/.atcumin 
propotjco ceixi f aciis mci dJ-un&i vidua rmht ahSnitatc ampliut 
ron lr juncla ; vid. prjCccJ.rh. fequitur quod neque pcr ipfam fo 
cundum genus affi litatis contrahi poflit , nec ejus rcaricus caihi aU- 
c,uo afiimtatis geuere jungatur. 3 •?*£**£,'•'& 

XIX. 

Qiiod in prarcedentibus de affi mate fecun Ji & tertn generit 
^lccjm cft , illud etiam dictndum de aninirarc per fponfJiaiuchot» 
ta &nondumper nuptias perftcxaac confummata, Licctenim pe> 
tcr fponft lntcrdum in jurc erhm focer dicatur , & fponfusgcner 
1.6.1. $. ff.de gradih: &afn. 1.4.ff.ddL. Povip diparucid. /./.jf. 
detiflih. Attamcnproprieafiiuesnonfunc l mo J ucvera& perfecci 
a&nitas pcr fponfalia ,ctiam qua hodicdc parlcntt dicumur, con- 
trafvnir.f^. /. de nupt. i. 11. $. /. & 2. L+.%.8 ff dt*yad.& jffin* 
€rcf)U(lJ d. tr. degrad e. 7. «*«*. Is 1« uubio autern maxirGi m juce 
frjgulari a proprialigmficatione non recedendum,&appciiationc 
afli . lium rcgulariter tantuin illi vcniunc , qui per nuptias & quidcrtl 
juUas proptic ulcshiQt.erg. /./. ff.de tcjtib.L f. ff.de grad. & 
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tfin, £x quibot ulterius fua fponte fcquitur, affinitatem illcg<tU 
mam , per iliegiciroam conjtm&iontm contracJUm hunc juris erfc* 
fium, utquisfiocraandatocum cautionede ratoagerepolTit,no« 
produccre.^r/. I.4. jf.de grtdtb. nec in (Utuiis arttnicatis ap- 
pelUciooe comprchenditur Dlanc.ir compromif q.princip.t* 
n.;i. Oamill. Eorcl!. decompromtji. $. /.£/. /.«./,/. Carpan. suftdtttf. 
Uediol.i.c.i/j. n. 107. ' f ix» ■ »isj jM^gjjtf 1 ty 

XX* ^ i • •• • ' « **** 
Conjun&orum noroinc IV. veniunr.quos jura C O N S 0 R- 
T£S ejusdem litis vocant,i* rukr. C de confort. ejusd. Itt. &l.i tod, 
•bsque mandatovcro admitti invicem «cavcantde rato modo , cli- 
tc facrt /. 2. C. d.t.U* autcm fiv# caufa ha?c communu lit , ac eadecn 
neccflceft^ncc minus civilis, pcr ca.quactraditpoftal os Hosbach 
deproctf. t.17. n.s. ita ut fiinul in eod. hbello , ineadem in(Untra 9 
coracn cod. quoque judice , de ead.caufa agant , idcmque jus ha- 
banr.arg.d. rttbr C. dt confort. tjusd. lit.CC. comm.tn c.cum M/ 
fttttr. p.x.de dtrefi. Franc, Ripa ud d. c. n. $2. vid, th. infr* 20, 
&feqif. Ethoc exprefscctiam approbatumcft JurcSax.r. 7,0. P, 
Jud.§. <2&itlaff<MC.v. QBc(ct;c^*ilid> mconfort. Berlicb. ».JV*«M 
clus. i4»n.4* C2rpz0v.de frecef. r.r. *.6.n. 50. &l.F.f./. c.i. 
4.29. ubi diucntire refert Hart. Pilt.o. 14S. fimiliter quoqueJ.P, 
Wirterob»^. /. 1. 16.$. ^fcttl dtl <Er)Cttl4tm. Bcfold, dtfr. 1. th. 37. 
ibid. vid. oronindiM. tbts. mfrn. 

XXI. 

Jam vero fuWfumit Dn. Carprov. in decit. lUufi. Ssx. f.t.ds» 
€%s.20f. qudd cau(a?univcrllratumetiamti!esfliit,ade<)qucomne§ 
in Univerlitate aliqua confiderati in caufa. illius vcri lintlicisejut- 
dcmconfortcs,rc£tequc icadicantur;cum ficrinonpoffir^ut caufii 
communis cjusmodi non etiam (ingutos conccrnat , corumquc 
commodum rcfpieiat,ut ipfctraditc'./. n. 16. Undeetiamaliquam 
fpeciosc inducic conclufionem, quam divcrlis fuis in tra&atibus in- 
cuLat 1 & quidcm fcmel decifivi in d. tr. dtdtcifion. per tor. poft re- 
pctit candem iisdcm quoque repctms ratiombus ro tr. de procef. 
t.s. 4. 6. n. 61. quod fcil. quidsm dc Univerlitate ipfius cauias abs- 
cjuc paudato vcro in judicio uacu* c & Syndici ab Uoivcrficatc ele- 
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Ai fyndicstus omnis defc&um cantione de rato fuppiere poCTmr, 
• cicoouc quovis modo admitti debeant praeftantcs , mod6 cautio- 
n c m de rato. Ver um enim vcr6 hatc alTumptio cft contra exprcflui» 
ttxr 4 tn quticujutqut Vuiveiftr. ubi Ulpianusdifcrtisvef* 
bis negit,(ingutis debcri, quod dcbetut Uni verfitati, & fingulos de- 
bere , q»iod k bc Uiuverfitas, Idcm etiam de bonis Univertuarum 
•ffail M arc ianus tu l. 6 $. r.ff. de R.D. Ntcol. Lofcii5 p. t. t. /. n u. 
&feqq. Rol.a VaJlc vol.4. confil.si. n.f.&feqq. Etquamvispu- 
b ! icum commodum etiam (ingulos afficiat,id tamen non tit dire&o, 
fcd tantum per confequ. Nec plui pondcris h tbent aliar dux a Cacp* 
2ov.de hvoreac privilegiis UniveTlir? tim , & deintcrefleaftoris 
tftroque loco ad Juftar rationes , quib - s (Ubt lire annttitur fuam hanc 
co&cluflonem , quoniam illar non minus in rxrrafteit , quam mcm- 
bris ipftus Univerfitatts locum invcnmnc , quibu* tamcn nec ipfe 
Cjrpz. h:nc fjctitatcm conccdir. Donde vi rjusdemargumenti, 
qutvtsnomine pupiili in judicio vci far j , cjusr) ■ ,e fitem gerere poflefe- 
«avctidodcraco, quod omcn fallir. i.> 

XXiVi*^* 

LibcrtUS V. ob ioiftimabile fibertatis beneficium ipfi coU 
lata» patronodcvindtusfuomaximecft : ProindecxpartehujusTo- 
kintasacraandatum; cxilliu* vcro fidelh procuratio a legibus pra> 
fumi videtur,ut Iibertusadcavendumde ratoadmittenduspropte* 
rea nomine patroni fui in judicio ftare legiwne poffit l.jf.pr.f 
depTocur, Frsnz. d. t. nutn.jo. Sed vero Univcrfttas liccr etiam liber- 
fum habere poflic /. 6. %. i.ff. 4t R. D. & l. un.ff. dt libttt. Vnivtrt. 
artatnen lites U.jiverutatis fua? absquc mandato vcro & expreflt» 
cumcautionc de rato adminiftrare ncquit; quoniam nulliidipfum 
licet , nificui lex pcrmittit , autquem iege ceflantei^U Univerfiiw 
veiipfamrepnrfioansordo dtdul.j.ff.quodcujutqm Vmven. Et 
qujmvis regularuer argumcntum a Procuratoribus ad Syndico» 
proccd Jt , id tamt n iccus cft , u bi divet fa adcft ratio vel legis difpofc. 
tio. XXIU. 

CelTatkzc jurisdifpofitio inpratdidis pcrfonisconjun<ftis,< 
przfumptunvboc mandatrm conturiaprohitione vcl prarfumtio 
■c elidi 1 outt L+f$*ult.j[.4tpxocut. Unde ficonjuQ&usconfti- 
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*ucrit procurarorem litigans , quia cicinde de comfaria voluotatc 
^onftat fjtis , idci rro altrra conjwnct j cjut nomine comparen» per- 
lana , cautioocm Jeratopracrtarelicet psrata lit , rcpelleoXirimea 
eft.ATg d. t.&LlAd.Md \4% Wittimb dif j,rh. Suupoiro h yc 
ftsndamenro, quam oprme porro trjccjri potelc* quarttioilla : aa 
ejusmodi pcrfona? conjundta? , v. g. p3tc*r, 6;m»> f« ator, maricus, <fcc« 
CK-frarlumpro hoc mandato etiam quali fubftituti procuratorcs cj- 
fe de farocaventespomnr ? In refoJnt«onetiuf«s quarftionisdiftin-. 
gucndum eft inter conjunctas prrfonas iplius D >min< pnucipalit, 

SBf primum procuratorcm cnitituic , cV procuratoris ab ipfo con- 
ituti : ilfar admitrendi nonfunt tanquamfive qua(i fubftitutipro- 
curatoresj cedit enim prarfumpcio ventati , cV quan locunqueroa- 
ftat de contrariaOomint voluntate , conjun&i ex prarfumpto maa- 
dato agere nequeunt , 4. 1. 40. %.f. eo ipfoaurrmdum Dominut 
•!;nm conftituit procuratorem , fatis oftrndit , q 1 o ■ I nolucrit fua 
negocia per con jun&os admimltrari, Quod prot uratoris conjuo- 
&os lubdtftmguendum tft intcr-procucatorcmiorcmfuam cVreai 
alienam ; con jur d i in retn fuam procuratons cum caittione dc rato 
taaquam five qaafi lnhftituti cx di&o prslumptomandato admit- 
tcodi vidcntur ; hic enim quoad i/Fcccum nonrl rTcrt a D.-amino; 
aodceciam cffc&u infpccio caufa cjus propria dicuar,/.ar.^'. de prt» 
ssrr /. f C.eod. /.//.$ t.f. depaS ipuusitaqueconjun£tiin bacnon 
mirnV t quam i« aliispropnis cjuscaufis hoc prarfumptummanda- 
ttimallegare,& ilUjdcautionedcratoconfirmarcporerunr. Sccut 
10 conjun&is procoratoris in rcm aiicnam ; bic enim mandatura 
•Jicnar cau/c 00 mrJlam aliam rationem fulcepit , quamuripfccarv 
dcm a imi mlt ; ci.Cum itaquc ex di&a manuan accc ptar onrevidcn* 
terconftctj q 6i iplc caufam agcrc voJuertt,rgiuirraeur6 rejicitur 
pr*fumptum fubftirucpdi roaodatuma procur »toiitcorqiindisai- 
kgatum, Umle porro cft, qcod (i conujnecus fufcepcrit mandatuni 
>coiyun^o , runc fojum id , quod proairatio erruffj prarfctipferjt, 
erequidebcat,licet fitconjun3us.vid.am». /. 21. c.deproc. (jHa le- 
gc inoinut JaibcW» L12.C. e*d. arguic boc : quod it conjun&us . on- 
Ifci cuat conjunct um procuratorcro in ana caufa, in aliis deincrps noa 
**(nit<eiidu;s u; con;una»s , ad ijnod dcfcndendwm iaas dcindc m 

<Ht5 >m ^ 



. 'i Conjunttts prAflerlfolita. if 

d. l.si. etiam affert rationes. Dcinde fiqois fe iHterettanquam vtw 
rut» procuratorem,obcaufam tamen non 3dmirTu$ cfTcr .polba ag«* 
rcverd venec,ot conjun&a perfona.nequaquam etiamad cavendunr 
dCtatoadmitti debet, v.g. fi quis allcgare t mandKunrr,id autem prd- 
«fuccre non poflct ,toncei porroad n:jc bcneficiiTmeon/UnCitiT pcr^ 
fonrconfugercbaudHcere,dicit Befold. ailus Wtttcmb.di$ut\ry 
tb. 36. cotn Sichard. ad Ln. num. 10. & feqq. C. dtprocur.J*Coru ih- 
dem num. o. ubi etiam habetur : qntdft aQurn ftt tnnquam* procujx- 
tore t deindtreptrtum fit.tum non lubu.(fetnjnd.ttu*n,qiiod mn Vditdt 
judtcium rtttotuuqu+m agitmuma conjnri&a ptrfona. P. arterca ncc 
de Jure VC.rtcmb.ad hanccattcronein admiititur conpm&a perfo- 
fla •, fi fit mioor , qo« nominc eonfnrtcle in judicio j^ere vu.t.-vid» 
Ordm.Prov, App# ft. t+t. S. §. (Etn :C $tfrar/?t. verb.&xtfctnetmd* 
forennis.junH. §,^riMc^tiC^rn()orjrt^n^C/l€.iaimf. p. i. t. to\> 
Ncc dc jurc Canon. JTg.c.f. x. de ptttur. in&. hc quamvisdc jiurc? 
Civtli ictundum vetiortm feoccntiam minor procurator ad literri 
c(Te five conftitui poffit.vid, /.*/. $.f f, de proc. %.f. I. qut&cx quth' 
taus. I //. ff. de proc. juncl. 1.2}. f. dtminor.Frannk.txtrc 2. q, /, 
Tabor di(p. ad Vtftnh. 1/. q. /. Mxftcrt.d* lufln. H. Rom. l.i d*» 
Irit. f$. tamen quia inter omncs conftat , fragile cflc & infirmum mU 
aorisconftliumac muitis captionibus fuppohtum , multoruminfi- 
tirs expofitum /. /. pr. ff. de tniitor. igftur haud prarfumi potcft coni 
juijctus miaori c onuwi Cto volui tXc «aufam f uam demartdare , ut earn 
profequatur m judicio , adeocmccuamdc jurcCiviJiminoradcau- 
ttoncmhancdcratbnon vtdctUT*dmittendus. Multominusporr& 
adinirHrtir con jundita pci fona ,it lit tcemina. l.it.C. de prtc. /. 2. ff. dt 

Jt. / 28irt i<\\\lx. p.t.tit.td. $.<£rfllicf). vid. tb.?. &ti.fuptd. Sicuti 

dcinquc cc.Ujiiiidus in gencrc nonadmittendus , qoicunquealio- 
q iin ad offic ium procuratoris adlitem inhabilis , five jam ille naturl 
impcdiatur , five jureprcbibeatur. vid, /, 43* pr. & t.Jf. dt procur. 

■ XXIV. 

Cxtcrum pro tafi folum pcrfona con/uncla pofleagerecV ad 
hanc caution. m de rato admitti conjunc^us videtur,qux tatihaberc 
potcft , cjuaiis ilfa > quajtfhcaciierante judiciumpotuiflctmandare, 
nyc procutaofcm ad litem (onAiiucrc /ni t dt 
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mum. tft qua ntionc jurcCivilictiamconjun&us nomincfeff.nin* . 
.conjundx idhanc ciutioncm adinittitur. tn l. tt. C. dt prtcur.)w.&, 
$. /. f.eod. Q^uunque vcro vcl oatura iropediuQtur vcl jure 
prohtbencur ,nc vc u n procuracorcm conftituere poflioc ad litcro, 
idcoque aliquiscjuvfic condirtuni* , m ncc rarthabcrc poffic , iliut 
nomioe conjun&us ad cautioncm haacnonadroutcnduscft. Da# 
%clo\d,sd lui.Wittcmb.difp. '.th.i?. ubi dicic: 4*furd«m rffe ,ad~ 
mittt aliauem jdcdurinaemdc rjio, pro es ptrfonu , quj pfu ptt ftL§» 
gittmtm ftandi mjudtc op-r 9->um tonhjl>et,ntc Itgtttmtrdfihslttrj 
pottft. Cujusmodi fun. i ifrntcs, funofi, mcncc capt', §. g. I. dctnw 
ijl.ftipul. I. j. 4-o.ff.K.L v ui. /. i. §. r.(f. dt ptocur. L i. § 2. f. de *d- 
mi n. tat. prodigus fmecuratoris conleniu, /. /. f. dt curdt.futiot* 
i. i.Q.eoi.Atg i.b.deV. O. l.4?.f R / pupilh fine rutoruro autho- 
ritate , & mtnores jiuc curacorum tonicalu , /. /. 1. C. qui iegtt. ptf 
fon. jl.tnJi. i.+.C. de duth tut. La.Cjdt ptQcur.vi<\.$.2. l.dttu- 
l*t. Quod catmn alitcr Jcrc W«< ccmb, rcc qMumlegiiuriQ patr^ 
ritionc u*om fiiii fui , Imbr.p.A. r. 16. § (JuiQ&Ufcr/rfi. ac noviiTi- 
aru A pptll. Ordm.cxprcuc & mgcncrc mi.rainuiclt o,uoad on*nffC 
perfonasconjuu&as , ut nro illis h* e fiut nufcuti llv< l'or junx, m*- 
jorcs t fiveminores,& hi fivccuntoicm habcant ,fivcnon, inddin- 
fte in judiciofine mandatocumhaccautiqncagipciTii.^BirfCUl^. 
Jfy.O.p.f.t. /.§. (£ui ^affcr. Haccnimjuspra^umit hoiccomncjB 
ctiam cum tutorib s fuis, aut ft fegitinjjr z uxu <. iTmt, in hos confcn- 
furos , maximc cum ctiam jurc Civili prafuu.ptfcconvcntionesi* 
cj lsmodi pcrfoni« a quzcxpre(scconuahc(C ncu^ucuut jlocumb** 
b<nnl.4.*.f.dt V.O. 

xxt 

*R Prard <5cis jim nerfonis omjur.Ais omnibus ac fingnlis licet 
ffiiximc dtffimilcs fint iRr ,c,rr smicicia cgnjunc^z dicuntu^ t imcn, 
Jilcepcant Dtl.uum imicuscjusmodi pro anvcoprxfiitacautione 
4c rato fioc tnandato vern ?grre poalit ? A flirmintcs videre 'icct 
Ipud R.osbich.^r^/«fr/^ c. 14* n. 14. &fcq. Scddiitiiiguerjtes (unt 
^ichard, in l. u. uum. 7. & ]a(or* # ddd. L c de proc. n. 4. & fttjq. *'n- 
•cr lcvi \k maxima ac un^ui aiuuuc.iia juu&os , ut o^uah hi ctum ii§* 
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jjrtdictisconjuncYis prxponderare poflfim ,qua?orDf)ia ftrcnucde- 
fcndic multis Jafon. d. I. qud facere poteft /. »i* $. /. jf. P. 5. & quorl 
fraterna charitas fratrem nobts quafi faciat cum , qui frater alias non 
t&dtg. l.ft.S t. ff.de btr.inflit. Ncganmimtamenfequimarci- 
ftra , non quod pracvahantnumero , utt eti am prjrvalent ; fed quod 
illorumfcntentiadejure vcrior # vid.Fra.m2k,j<//. t.deprocefi.n.^* 
Carpe, deprocefi. t.f. 4.6. n S2.& fe^q. t.cic hucclcgantcr/. 20, 
Ttrb. amici.jnncl. verb. nec agendi. C. de negot.gefi. neque obftat /. /. 
C.fiper vim vel dlio. Et de tnc negativa , ut communi teftantur Bcr- 
lich. p. 1. concl. 14. ». 4. 6>cf)Uh| de procefi. c. 12. n. 9. Carpz, d. I. ac 
ufu rccepta, Vasq. cont rov.ilinftr. 2*. num.7. cumGaiIio,quiillani 
ctiam inCam.Imp.obfervatum tradit. /. O.133. n.2.& l.2.dt P. P* 
t. 10 . n, 21. vtrb. ttem ficut comunclu. 

XXVL 

Non femcl autcm in pratcedcnttbus di&um efl, quod conjun- 
&\ jam cnumerati tunc prarftarc teneanturhanccautionemdento» 
quandoconjun&orumnomicciinevcromandatoin judicioagunr, 
ka ut ipfi fatcantur , caufam fibi non elfe maodatam : /. pr. /. 40. 
$.f. deproc.l.12. 1.21. C. tod.l.f.C.ieconfort. ejusd.ltt. Licetcnim 
candcmquoquecautioncm przftcnt , fi prartendunt verummanda- 
tum , & illud aliquomodo , fed non plene probant , /. t.C. ieprocuu 
attamcn tunc de rato cavcnt non tanquam conjun&i, cum ctiam c«- 
tranei & non conjun&i co incafucum haccautioneadmittaimnv 
d. /./. & per confequens illa cautio propric non pertinet ad hanc tra- 
thtionem. Pia?tercadi&um,quodconjun&: (upracnumcratitunc 
dcmum hanc prarftcnt cautioacm , Ci conjunctorum nominc fine 
mandato agant; d. /.^r. pr. l.4o.$f. ie procur. 1. 21. C. i.t.l.fi 
42. de confort. Itt. ejusd. Quindo cnim conjun&os defendunt, tunc 
rcgul3ritcr non de rato,fed de judicatum folvcndo cavent , /. 45. $ f» 
ieproc.d l.fin.C.decons. quodipfurotamenctiamconjundisnorj 
eft propiium , fed in cxtraneis quoquc Iocumhjbet,&perconfc- 
quenshucnonpertinet.JurcWirt.Conjuncli(i^eagant,iivedefco- 
dant.fine mandato, cavere tencntur de rato. £ p. 1. 1. 14. $. ©II 
SQUUV/ &feqq. ^oflfecr. Orbn. p. '. t. it $. 14. An vero hoc jurc 
TJFirt, quando coniun&i fine mandato dcfcndunt,fu<Rdatcautio 
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mum. //. qua rationc jurcCivdictiamconjun&us notnincfop iunx , 
conjunctx adhanc cautioncm admitticur. tn l. ##. C. dt procut.iui.il, 
1.4}' §•/. ff.eod. Qji;uno,ue vcro vrloatura irapedtuQtur vcl jure 
prohibeutur ,nc vcru uprocuratorem conftitucrcpoflint ad iitcrn, 
•deoquealiquiscjustlc conditionis , utncc rartlubcre poiTn , il ma 
nomine conjun&us id cautioncm hasKnonadmutenduscft. D«« 
Befold.4i lut.irtrrcmb,dtfp. i.rh.ip. ubi dtcit; dkfurdum rffe ,*d* 
mitttaltqurm adcdutinatmdt r*io , pro <* ptrfonu . quj -pU per ftlf 
gittmsm ftdndt tnjudtc op-i;otum noubjuet t tttc lt%tttmt tdtthtbttt 
fotttl. Cujusraodi.fiin..i ifmtcs, furiQ.fi, mcncc captt, §. o. I. dctnu- 
Ul.fitpul. l.r. 40. ff. R. 1. vij. /.2. §. r.ff. dt piocur. /./.§. i.f.deU- 
mm.tttt. prodtgus ftnecuratoris conteimJ , /. /. ff. dt curst.furiotm 
i. t.Q.tod.trg.l.t.dt V.Q.l.4o,f. R / pu^tUt ftnc rucoruro authci- 
ritate, & minores iiuccuracorumconlcAlu, i. /.1. c.qut iegtt. pex* 
fin. Jl-tndi. I.4.C. de autb tut. /.//. C, dt ptotur. viu. j. l.dttu» 
t*t. Quod tamcn alucr W c \V.. u mb. rcc oiumlcfcitur in patrc 
rationc ujcoris fUii fai , lan&r.f.y.M*. §> (^UlCOiUtCt/Jf ac.iKmffih 
V)aAppci! a Ord:n,cxprci. (. ,\ m gcncrcmt.rai.nmcttd,uoadon.nC£ 
perfonasconjuwctas , ut pro illis bvefiutnufcuti fjvcfccnina? , ma- 
jores t fivemiporcs,& h' fivccu<t:oicm habcant,(ivcnon, indftin- 
jftc in judiciofij*cmandatocuuihacc«uti'oncagipcflii,Q!BirfClUtV. 
Q.D.f.tit. /.§, <£ui .^atfer. Haccnimjusprartumit hptfComnQt 
ctiam cum tutorib 5 fms, aut ft leoiiin.ar aua.tJS < tT-nt, in hos confca* 
furos , maximc cum ciiam jure Civili prafuu.ptjtconvcntionesii 
tjntmodi perfoni« a qQa;cxpref|€Conuabc(C ne^ucuutjocumhi* 
kcant/. +u\f.dt K.O. 

1 Prard r5tis j*3Fn perfonis conjunAU omnuSot ac fingulis licet 
■mimcdtflimilcs fintiJla-jCjtJiPjmjcitwc^njunctzdicunturjramca 
^ifceptant Dd, uum ^micuscjusmodi proarTvcoprarftiiacautionc 
4e rato finc uundato vero ?grre poflit ? AflGrmtntes vidcrr ficct 
apud Hosbach. de pwtfi e. 14* n. 14. & feq. Scddtftinguentes (unl 
^ichard. tn l. u. %nm. 7. & lafor^ff*. /. C deproc. n. 4. & ftqq. it#> 
♦cr Yi {k maiinaac u ti^u i jj i auucita jundos , ut^uah hi ctum 1 n- 
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f*ri<Kc*isconjun&isprzponderare pofTint ,cfuxomnia ftrenucde- 
fcndic multis Jafon. d. I. q uo facere poteft /. 22;. $. 1. ff. V. S. & qu6(i 
fraterna charitas fratrem nolws quafi faciat eum , qui frater ahas non 
eftarj. /.;/.$ /. ff.de htr.tnfiit. Negantiumtamenfequimarct- 
ftra , non quod przval?antnumero , uli etiam przvalent ; fed quod 
illorum fententia de jure vccior. vid. Framzk. ad ff. t. deprocefi. n. 2.2* 
Carpi. de proc efi. t. 4.6. n ;*»& ftqq ^ lC,t hucelcganter/. 
yerb. amict.jnnS. verit. nec agendi. C. de negot.gefi. nequeobftat /. /• 
C.ftpervimvelalto. Etde rncnegativa.ut communiteftanturBer- 
lich. p. 1. concl. 14. ». 4- 6>cf)U(fi de procefi. c. 11. n. p. Carpz, d. /. ac 
ufu rccepta, Vasq.ff/irror. ///«//r. J£ num.7. cumGailio, qui illam 
etiam in Cam. Imp. obfervatum tradit. /. 0. 1*3. n. 2. & l. 2. dt P. P# 
$. 10. n, 2$. verif. ttem ficnt comuncla. 

XXVI. 

"Non femel autem in przcedenttbus di<5him eft , quod conjun- 
Sijam enumeratitunc ptzftarc teneanturhanccautionemdetato, 
quando con jun&orum nominc iine vcro mandato in j udicio agqnr, 
fta ut ipfi fatcantur , cau/am fibi non clfe mandatam : /. pr. 1. 40, 
%. f.deproc.t.12. l.2t. C. ead. I. fc.de confort. ejusd. Itt. Licetcnirn 
eandcmquoquecautioncmprzftcnt , fi prztendunt vcrumraanda- 
tum , & illud aliquo modo , fed non plene probant , /. /.C. deprocuu 
attaroen tunc de rato ravcnt non tanquam con jun&i, cum ctiam ex- 
tranei & non conjun&i co in cafucum haccautioneadmittantur, 
4. /./. & per confequens illa cautio propric non pertinet ad hanc tra- 
ihtionem. Prztcrca dfdtum , qudd con jtinct fupra enumerati tunc 
demum hanc przftent cautionem , fi conjunfiorum nomine fine 
mandato agant 5 d. I. is. pr. /. 40. $./. de procur. I. 21. C. d. t. /./; 
C.deconfort.itt. ejusd. Qumdoenim conjun&osdcfcndunt, tunc 
regubriter non de rato,fed de judicatum folvendo cavent , /. 45. $ /• 
deproc.d. l.fin.C. de cont. quodipfumtarnenetiamconjunclisnon 
cft propiium , fcd in cxtranets quoque locum hjbet.& pcr confc- 
quens huc non pcrtinet.Jure Wirt. Con junft i fiV agant,five defeo- 
dant.fine mandato, ca vere tencntur de rato. 95$. Lp- J.t.tS.$. ©II 
58MUt/&fcqq. J£)0ff$<r. Orfctl. p.t.t.tg i 14. Anverbhoc jure 
Wirt.quandoconjundi fine raandato defcndunt, lufTnutcautio 
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dc rato , noft ©mni care t dubio ) jure civih* certuCn eft , quod- rtcc m 
conjun&is k"»c cafu fufH^t^t cautao dc rato • cum boc jureetiam ve- 
rus rci procuracor^qui vecum ejus mandjtum habet,judic.jtum folvi 
caveredebeat l.un.tnfin.C.dt/dtisdjt. nd. $. *,e>/.i.c»4/.fcd }u§ 
\F rrembcrgicum haiic folaroin conjuodia cx»gcre vidctur &Qiri 

4)off$.0rtoi. «*. * /* atf. §. H- & l*nt>x. d. t.16. §.<£ m&awrr/JC 

XXVII, >i*f*f^^V 
Admittjndi prsterea furtt corjnn&i cnm noftracaucioncre* 
gulariterin omuibuscaurtsac negotiit juiiicialibus, in quibuscin» 
quc alias vcrusprocuratoradmittiacconfticuiconceilurn cft ; ete« 
nim ratione objcctt mhil videuir fcre fubtilc dffcrtutiar ; at vero 
vcrus procurator rrgnlar itcr in ommbusadmittitur . quat fpechiiter 
cxceptz non inveniuntur< Videtur tamen qwafi procurator a vero 
d rT. -rrc in co, quod illc non admkt ztur in caufis fpeeiale imnda- 
tuin rcquircntibut /. 2j. §. t. /. 17.fr.ff.dt mtn. Framxk. adf.t. d$ 
pioc. H.29 qnia nimirum in hifcc ncc vcrum gcncralc fu&cit manda» 
tum yigitur ncc iiiud prxfumptumcumcautione dcratofutficieoa 
ccnfctur, Unde ocquc juranuntum dcfcrre l. 7. C. dt R. C. ncc rtili- 
tutioncm inimcgrum petcre d.i. 27* ncc tranfigere poteft l.to.f* 
dt proc. c. 4. deproc. in 6. Dn. Struv.*i f. t. deproc. n.?+. Dn.Carp- 
%<w,dt piocef.t.f.4.2. per tot. Mynting. c.i. O.26.&J3. GjiI.// 
O.li- Dn,Hjbn«4<' Vfei.t.diprocur.num.7. apudquoapluresau- 
tbores & fpeciaum cafus Ipcctaic mandjt jm rcquircntej videreli- 
cct . Et harc proccdunt ctiam in foro S jxon. tcfte Bcrlich. p. 1. c$n- 
tlus. tA.num.42 €>(f)Ul1ldeprocffi c. 12 n. //.Cjrpx.i» /.nec alieer 
Jurc ^irt. ianbt. f.i t. 16. i Qifox in (Sac6civk, B^fold. /. Et U- 
cet hodc in cnroinaubus cicam c.<p tal bus a&or poflia accufare j>cr 
procuratorem O. Cr/«. C*r. V. 4. 11. Carr xov. ir. crtm» p /. sf. itf 4 
tium. ?. &ft<{* quia tamcncaufjecriminaltr (untmaximimorocntty 
igitur ficuti nccin h<shndic , ita nec inaliis cjusdemgencrishuac 
cuafiprocurfltorcmfjci.c admittendufli ccnfemus# 

Leg ; timatio autempfocufatoriscujuslibet anteceaercdrbct 
quemcuiique acxum ,qucm is vultcxcrccrcin judicio. v\cUUi4.<2i - 
dt ptu, Zang.(/< cxitpt. f.i.c.t.n. i,& /^ Bcihth.a. /. wncl. 14» 

n. 2. 
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w.i.&fiqq. Et vcro pratftatiocaurronis de rato fit coadjumeof um 

quocHam lcgitimationis in hoc quafi procuratorchinc ab ipfo quo- 
<jue<6 ipso smeomniaprarftindj harccautio. Et quamvis in ci- 
ixl.4o $.1 jf de procuTAtortbui. hrccautio-unon avttelitcmcon- 
tefhtam f«- rit ex.^ct a & nnrftfta » poftea ulterius peti & exigi non 
pt ffir: quodmulticram dchic cautioneingcncrcsifirrnant^atta- 
finen "harc noftra cautio cie rato , tefte rommnnr hujus fori Wirtcna- 
bergfci obicrvantia . t con/unclis, in quacunqueparte judicii, ctiaan 
2 Judicc ex orTicio exigitur j ita ut farpe conciuiio t c (cin Jatur , & hu- 
jias cautionis prxftatioconjun&isimponattif, 

XXIX. 

Qnoad conforresejiisdemlitlscomrovertunt Dd. qusndo cie 
jure Civjli cum cautione de ratoadmitti dcbeant , uti videre eft apud 
$cr)ich. p /• cond i+. *um. r*. & feqq. Mindan.ic protef.lti. fi 
t.it concl. 12. & Rosbach.i* procef.t, t7. deconfort. lit. Etpoft 
Hrcm pui c conteftatam ncminem equidem invcnio, qui dubitet, aut 
diflcntiat , fcd omncs unanimiter prjtfentes ad cayendum de rato 
ad;ri:ti nomtnc abfcntiBm tradunt m l.z.C.dt tonfart. ejttsd. /#>. 
Secusvcrofl lis non pute , fcd incvcntum contclLta fi: , vclutiita 
Scab. Lips. pronunciarte rcfhtur Hartman» Piftor. O. 14;. Sicuti 
etiam anteiitem contcftatam intcrprctescommunitcr nolunt ad- 
cnitttconfortcs propter?erba d. 1.2. poft litcm lcgitime ordi- 
natam,qua? interpretantur dc lire lcgiti.v.e) conteftata. Quibuc 
dire&oadverfari vidctur R»o%bach , quii. r. h.j. cum K .rtolo tu l t /. 
C.de cenfcrt ejusd. lit. diftmguit intcncm liiviifuam & individuaro; 
«uadiftiu£fioncpra;mi(sa , autumat n ^.confortem inreindividui 
p ofl lircm conttitatam fub idonca cautione ptr U.C.d. r. cum Bdrt. 
& Dd. fed ante conteftationcm absquc cautionc in folidum agere 
poiTc,& ad hoc probandum pranera*. /./. <^a\alhgat l.+.ff.fitx 
Hox.cdus. Cujacius vcrd indiftmcl^eautionemrcquirit , & (ivc 
lis ab ahis conforrbus conteftata fit ,(ive non.nihil intcrtfle, fc ribit 
sis p. xr.it. C. de confort. tmtd. lit. atque verbd tUa poft litcm legiti- 
mc ordinatam, non dc htis contdhtionc/ed de legitima ;• ct ionis 
iuftituxionc , 6c a<ftoris pcr compctcnrcm f-usJatiojiemlcgitima- 
tioncaccipieiidacflcviHt j nainordmare , inquit , cftprarpararc 8t 
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«onftituerc perfonam acioris rci , & judicis.acfe prarnunire. Et 
motus ctTc videtur isimprimis ptri.40. §.p.f.dtptoc. QuamCu- 
jacii interpretationcm pluresdeinde fecuti funt, Petr. Frnicr. Min- 
dan. de procefi. d. I. Georg. QctliflJ dt ptoctfl.c.u. n. S. quitamert 
fuz fcntcmiar authorem laudat CbiJ. ivoiu^ dt proctfi c. 21. ^jOH 
VcraMinMcu^crfouciin .2. Sedin illocap«veIctiamtoto,qijidau- 
thor fentiatde haciplanoftraquxftione , advcrtere nobis Iicuit vcl 
minimc, Idcm aurem, quod Cujacius,videtur nobis vcllc etiam ipfe 
Perez. in Cod. tit. dt confort. tjusd. lit. Ejuidcnique k ntcntiac an- 
tc Cujicium author fuifle, traditur Simon Schard. tn sddit.fuis 
dd Bstt. m ttrb. & contra boc. Ubi cx co , quod dicant linpp. poft 
litcm ordin. inrcrt : tcxtum iftum vidcri probare contrarium opi- 
nioni communi ; quialif dicaturordinatalibellooblato ,antcqnaro 
conteftetur. Vcrum ut error vcl vcritas in prardi&is apparear, 
quidvcno<.fentiamus,antcquam poffimustftjri , ittbcc ipfanoftr» 
apponcre fundamcnta# 

* ■ • - . 'MBUvf^^iiSm^. ■ 

Conftat tx L. un.Cod. Thtod.de dom. rtiqu* pofc. Jureanti- 
tjuo, uti vocaturibi , licuilTccxperiri cunu|uoconlorttimlibu : iTcr, 
prarteritisaliis» vclunum ex confortibusagereporuiire fincconfbr- 
tum fuorum voluntate pro fua parte , hactcnus citra metum cxce- 
ptionis utroquc in cafu : fcd poftlcgemConftantinilmp.demum, 
cuujs vcrba non extant, fentcntia tamcn rclata tn d. I. obtinuit, ii ni- 
mirum unus tantum litemcontcftari volucrit luo nomine & pro 
fliaparrc,priori in cafaexceptfo,quddhabeatconfortcs; pofte- 
riori vcid , quod agai non adjunc"ta perfona fuorum confortum» 
At cum indc arripcreiur occailo protrahcndarumdifceptationum 
ac judiciorum,Julian. Imp. legem Conftanr. itcrum abrogavit, ira 
ut jure s-iui.ju <rcdu66 , pro fua quisquepartc&perfonaagercfiSc 
refpondcre foiTet indiftinftc* , fivc unius fori, iive dtverfi fucrint illi 
confortcs,ntciiitcrfuit,3nconfortesi1mul litem ruerint contcfta- 
ti , five unus abfe. tibus aliis pro fua partcnunc priiriim|udicium 
dictct vel accipiat , ut tft m 1. 1. C. dt corfort.ejusdjtr. Attamen 
quod in partc rci communia conftuuit Julianus j idcm tricnnio 
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poft inSolido conftituerunt Valentiijianus & Valcns Impp.iraur 
Iige Conftantini prorfus co ipfofublata , nunc unus tx con/orti- 
busctiamcommuni nomine infolidum agrrepufiic,tamctfi.icon- 
fortibuj fuis mandatum non habeat , modo Jcrato fatisdarc ; vel 
dcfcndere , modo fatiidare judic, folvi , vclit, Sed dcmum pofl 
litcm lcgitimc ordinatanr , qwc verl* tamcn in 1. 2. ced. Tbfi. 
d( (ig».& procur. ubr cadem cooftieutio rcperitur dcfcnpta , nort 
habentur , ut vcrifi»ile ftt , ea adjcfia effc a Tnb.ad hoc ipfum f 
quod interprctesnoftricommuniter yoluntdiQinguemlum.ncquifl 
ex eo,qirod /mpp.indiftinftc fcripfcrarnvinferat etiam rndiftindim; 
Communc negocrum ctiam quibusdam abfcntibus agi poflc , fi pt ar- 
fentes rem ratam abfentes Kabituros cavore parati fmt , vel (i quid air 
kispctitur , judicatum folvifoiisdattonenrmaverint , utmcrkoipft 
Tnboniano imcrpres ht?c accerfcndus non fit» 

Qunre antcm cautio dc rato in confortibus litis poft Htcnt 
contelianm d muminveniat locum , t-fle cxinde videtnr , quia-ill* 
cft f pplcmentnm vei co.id|umenrum qtioddam &qua£confirma- 
tro i!Lus, quod t anquam prariuppofi. um fundflrnenMirn, fed femi val 
infirmius adhur oomine confortislegitimatconfortcmachjbilitat, 
id verdcft prxfumprum illud mandatum , qooiilexprobabiuterdc» 
duut cz iicis demum comeftatione ; qna enimfactacum omnibut 
confortibufl coujur ct<m ficnul , aliqui tametfinc-n cocnpareaatcx 
hispoftea , videnrurtamen& prsfumuutura lcgchocvelle , utli» 
nih<(ominusadfincm pcrducauir , utendo communibus juribus SC 
i i tti qual:tat bus. Litis iftaque contcftatio qoia videtur cfTe , quod 
faciat.unde prxdtOipta tila voluntat elici pofljr , ac probetur ; ncquc 
vc.6 litis (OiitclUtioncrn tale pracccdere f-ci jm , quo mcch^ntc 
przfumptum najudatum induci poflit , fed potius tam cx partc afto- 
ris , quam pu.icct pcrfonflrcxeadcmcauia pluresin juJicium ve- 
niant , tauaen picruuique anteautcertc lameninipfautiscontt ft3- 
tione lc (eparent,vel obmutatas ratione unius perfona: adeoquc difl- 
crcpanttt i-cti circunilhntiasdivcrfique indejura , velquia ejui- 
modi perlona picmmquc advcrfusfc inviccmcriamcontrovertere 
kkax. Uodc uagii diijuacti, quim con jun&i , maguquc nolentet 
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conftituere perfonam adioris rci , & judicis , ac fc prarmunire. Ec 
motascfTcvidcturisimprimis pcr l. jc. §.p.f.deproc. QuamCu- 
jac ii intcrpretationcm plurea deinde fccuti funt , Pctr. Fnucr. M in- 
dan. dc preceji. d. I. Gcorg.gcfcuTM' ptocefi.cu. ». S. quitamcit 
fua? (cntcntia: authorem laudat Cbil. &o\\l$ dc precefi c. n. ^jOH 
*<rV0CL\\b«n<p<xfon<.n.*. z. Srdin ilIocap*velctiamtoto,qiiidau- 
thor icntiatde hacipfa noftra quacftione , advcrtcrc nobis licuit vef 
minimc, IdcmauremtquodCujaciuSjvidcturnobisvcllcetiamipfe 
Percz.i» Cod. tit. de con/ort. ejusd. lit. Ejusden»quc ftntcntia: an- 
te Cujacium author fuiffe , traditur Simon Schard, itt sddtt. fuis 
dd Bart. m rerk. & contn boc. llbi cx co , quod dicant linpp. pofl 
litem ordin. inrcrt : tcxtum iftum vidcri probare contrarium opi- 
oioni communi ; quialisdicattirordinatalibeiiooblato ,anreqnam 
conteftctur. Vcram ut error vcl vcritas in prardidtis apparear, 
quidvenosfentiamus,anccquam pofTirouscftari , Uber, ipfanoftra 
apponcre fundamcnta* 

XXX. ifi* 

Conftat ex l. un.Cod. Tbeod.de dom. reiqus pofc. Jurcanti- 
cjiio, uci vocatur ibi , licuiiTccxperiri cumquoconforuimhbuirTer, 
przteritisaliis , velunumexconfortibusagereporuiire fmcconfor- 
tum fuorum voluntate pro fua parte , h jch nus citra mrtum exce- 
ptionis utroque in cafu : fcd poft Icgem Conftantini Imp. dcmum, 
cu jus vcrba non extant, fcntcntia tamcn rclata tn d. I. obtinuit, fi ni- 
mirum unus tantum liremcontcftari volucrit luonominc&pro 
fiiaparte,priori incafaexceptio.quodhabeatconfortcs; pofte» 
riori vctd , quod agat non adjuncjta perfona fuorum confottum» 
At cum inde arripcreiur occafio protrahcndarumdifceprationum 
acjudiciorum,Julian.Imp. legem Conftanr.iterum abrogavit, ita 
ut jurc antiv]uoredu66 , pro fua quisqueparte&petfonaagerefic 
refpondcre poifet indiftincle , (ivcunius fori, live divcrfi fuerint iili 
confortcs,nrcintcrruit,anconfortcsiimul htem fuerintcontefta- 
ti , fivc unns abfe. tibas ahis pro fua partenunc priiriim judicium 
di&et vcl accipiat , ut cft m l. 1. C. de confort. ejusdjir. Attamen 
quod in pactc rei cunuuunis conftituit Juhanus , idcrn tricnnio 
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poftinSolidoconftituerimtValcntiuianus & Valcns Impp.iraur 
Iige Conitantini prorfui co ipfo fublata , nunc unus ei confortf- 
busetUmcommunioomine infolidum agerepoffit.tametfiacon- 
fortibui fuis mandatum non kabeat , modo dcrato fatisdarc ; vel 
dcfendcre , modo fatiidare judic. folvi , velit, Scd dcmum poft 
liccm lcgitimc ordinatant , qo* ve j&s tamen in l, 2. Csd. Tbe$d.> 
d((o*».& procur. ubr etdem cooftitutio repcritur dcfcrtpta , noif 
btbcncur , ut verifimilc fic , ca adjeaa eflc a Tnb.ad hoc ipfum, 
quod interpretcs noftricommuniter volunt diftinguencluro.nc quis 
ex co,qifod impp Jndiftinftc fcripferartr>fcrat ctiam indiftinaim: 
«ommune ncgocrum ctiam quibusdam abfcntibus agi poflc , fi pr»- 
fentcs rem rataro abfentes habiiuros cavtre parati fmt,vel fi quid a» 
his petitur , judicatum folviCatisdatione firmaverinc , utmcritoipU 
Triboniano imerpres hi?c aceet fcndus non fit* 
t:«**4tt*»i XXXIr 
Quire aotcm cautio de rato in confortibus litis poft istcnf 
contcftai >m d muminveniat locum , tflcextndc vidctnr , qutaillai 
cft f pplcmencum vel coadjumentum quoddam & quau confirma- 
tio ilLus, quod cjnqaaropraruippoficum fundansenMim, fcd Jemi vcl 
infir mius adhuc nominc confortis tcgmmat confortcm ac h jbilitat, 
idverocftprxfiimptum illud roandacum,qu^le*probabiuctrdc- 
ducit cx licis demumcomcaationc v qua enimfaftacum omnibBt 
confortibui conpis&tro fimul , abqui tamctfintn conaparcafttcx 
bispofte* , videnturtamen& pracfurountura Icgchoc vclle , utlit 
nihifominusadfineropcrducaujr , utendo communibus }™ lbllt * 
frfti qual tat bus. Licis itaque conteftatto quia videtur ciTe , quod 
faciat.utidc prar fumpca illa voluncas elici poffir , ac probetur ; Bcqut 
vcfO hcis contciUtmnera tale praeccdere faaam , quo mcoWc 
•rzfumptum m* ndatum induci poflit , fcd potius taro cx parte acto- 
ris , quam rei,hcct perfontrcxcadcrocaula pluresin judiciumvtr 
niant , tamcn piuumque antcautcertc umcninipfahctsconttfTa- 
tionc lc fcparencvd obroutatas ratione unius per fbnae ader que dnv 
crcpantcs circumftaBtiasdivcrfacjue inde jura , vclquia ejui- 
moiii perinna plcrtrwjuc advcrfus fc inviccm ctiam controvcrtere 
Llcnt, Uadc owgu disjuuai, quam con junai , maguquc nolcntet 
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inanJare ac potius veuutes ut ipforum nonaine aliquiJ agntar, 
quamuc praruimi poffiin volcntesmandtrtoiifetinticem. D-ficica- 
tcauteua hoc fundamento<nullacenus eciam admitti deoet cautio ra- 
ti i quiafchabcntutduorc^u !>cjinn<>(troi]inii p ccyraca:c,q jo- 
lumalcerutcum (i ie alteroclfenequtt: prauuuDpuauternilla voiua- 
Us ancc hus conteltationem vcl tve/itualitcr ialtem r*dcim qui» dc- 
$ccrevideturadhuc 9 ergoctiam iruftracautiocft. Uudea ihucea- 
ceptionem plunum couior cum , li unut in judicio compaccat faltcrn 
opponi rcctc , n. c antehcem contclt.aud endumcflc , licctcaverc 
paratus , lcgttirr.c iofertur. P.arrcrcaitantelitcmconceft.idemet* 
fc t, quod po(i tliam , non opus fuitTec vcrbis ilhs : Poft hccm lc- 
jricime ordin. quia ante Utem contcft. lis non cft , fed controver- 
k*. ttcam tum dcmum its lcgitimc ordinata dkitur , cnm omnia 
adjudtcium nccciuria conftituca funr , adeoQueiisipfacontcftaus 
ouia tlia qttar in jnre fiunt , ordinan Ja? migis licis caufa fiunt , quan 
ut ipfaordinent , fed iitis contuftatio dctourn cft , miar litem rcvcra 
ot dmat , aut certc illa omoia conjsncla , ut com dernam lis & qui- 
dcinlcgitimcordinau ciTc rocte dicatur.cum jamomniafuntfaCci 
& expcdicatn jute ,ut pml sfit , & twhil aiiudiuperftl , quarn ut ju- 
dcx dc fafto cognituruv adcatur , hoc aurem non eft nifi lite contc- 
ft/ra , utharc foUordmationcm pcrriciat, qu>nondum conteftata 
a*!ud ad ordmondum adhuc fupcriit , ac protndcnondicaturpoft 
ordinaroncm fccis quid Gcri , mli fnt eciamittc conteftata* Hoc 
aiite.m c6 magis, quou i npp.uon (impijciterdicam , poftlitemor- 
<£nasaai , fcd poft legitimc ordinatam , qnod non eft nifi omnibus 
parcihus fuis fu pe< feCt». Ean quc ob cauf *m comntunis D I. txiter- 
ptcutiolic vaWc probatur , ticcabcorum hacopinione communi 
ceti vcriori ac (onititutiouiimpp.convenieauorc dikcdcrc nofcir 
ifiiegrun» 

xxxur. 

Quod ji vero ordinatio lnis ad oblattonem fffvclft ut vofutt, 
Sciisrd.^vel ad conftitutionem perfonan.cn , quod voluit Cu/ac* 
cjmqtte Aifecla?,rcftringcn*4aeft, quis non vidct , *Wipfotpforuni 
opimoncm cvcrti r Volunt illi poft ordinattonent huscV antelitis 
£a>nttftationcm uoum admkti ia fuii^um k b Ut^dct «ie rato : »t 
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fjifi fatisdatio iic prarftira ab co.qui nominc alccrius fi le mandatV 
agit , cjus perfona nondmn eitronftitute , ac proindc lisnondum 
ordinata jivs cnim exipforum (enccncia non e(t,nif1 conftitutis perfo- 
nis >at vcrd amefatisdationcmhoccafu perfona? noiiaum funacorv 
fticutae , atque adcd lia nondum ordinaca , ficuti lis ordmata cft per- 
fontcconflttutis, kalisordinata nontft , perfonij non conftirutisc 
At hoc cafu perfonar nondum funt conftitutar , qtiod ica probo: 
quia nondum fatisdcderunt ; fatisdatto dcmuftj facit , uc quzper- 
fonac Irgitima? non lunc,ltgicimx Hanc,& taroen illi dicunt>licem or- 
dinacam ciTejCoipfoquod fatentur ,poftlitemordinatamficri bocv 
Ncc infuper confcqucntia necrslaria cft : ordinarc Ircem hoc vcl 
illo Ioco accipttur proconftituerc perfouas in fudrcio , trgoonli- 
marc litcm nunquam fignificat hccrn contrftari ; pcfiia cnim tllrjs 
afri mationc,non ftatim etum ponitur huios negacio. Oitendere 
autcm ordinarelitena muUotics ufurpori pro eo, quod eft hxem con- 
tcftan jam fuperfcdendunt. Nccmovercdcbuit Cujaeium fuon] jc 
d. 1.40.$ p.fj de pioc. utpotc «juz won d^noltro ,(cddediverfoio- 
quitur cafu , uti data occatiouc in confl &l u ncmonftrabirnus, M ul- 
tominus Rosoachium d.i.4 ficxKtx. cdMJ.cxrn loquacnrdeccfj, 
ubi caucio pUne noneft neciflatia ; Ecgofruitralex iWahicaddu» 
cicur,ubiquzricur , quandocauco fitprzftanda , atque fic prztnp- 
poni t ur, illam cfle pi a ft a n Jam. Cujacii tamen fementiam asdetwr 
flequi Jns SaauO. P, Ifti t.7. $. /*b fi*e*. f, ^BcU&Crf «ilifr ih con- 
fiet. ejusd. lit. f?tU( \)i\b<n fcll /tc. Ubi indltmcSe conlticutum, 
confortcs ejusdcm Jitis (i >c mandatocum cautonerati admitcdc» 
berc»fivc (it antcfivc poft lirem contcftatam, Derlich, p. 1. cou* 
ilus i+.n.i+. fufin. Gcoi i;.C$d;UI^ depiecef.cdp.u.n.t. Sccasjus 
Wirr, communcm imerprctutN (cntentiamnobiscumfcqucnsei* 
pref echfponir, ccnfortcsad caven<u/m poft litem coatefl.demam 
admittendus. tnnlt.». /. t. 16 $ Qtmtin <£nmtanii/ic ^c-ffott» 
Ort>a /. t /#• §• 1+ wii. §c Mnn nacfe txt <Xnc$&b<*. 

Circa quod autem verfatur h a?c ciutio de rato , cV quicqutd iii 

cam i'en r,c(t ratib^biiio, pci f . i.ar illius conjunc^z , quz abfcns < fr, 

eju*cjuc uoaiiae c wnj unci j, quod iu judido ugit, Conjun^tus enim, 

qui 
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jgui de rsto hanc cautionem prz ft at , hoc modo cavec , nec promit- 
tit aliud , nifi alrerum liij con)uii<5tum , cujus nomine aliquid agere 
vulc iojudicio, fi gcftum < ft, id wabiturum < fle ratum, rlrruum ac va- 
lidum ,ac fi ipfc prarfcns cflit /. j.jf. 4< ptuut.L il. r#. tMtta 
remrdt. bab. Uidc apparcr qnod ilhus conjuu&i cujus adcft pra?- 
fumtuum nundjtum, rjt;h.abmoofomitttnda,eundemque tlfe rari- 
habiturum, fu a con jun&o, <jui agir, cavendum, nec alium , aut ph>- 
rcs, quam dc eujus ob abfcntiam , dcficicntc vcro mandato , dubitt- 
turvoluntate , & matimc tamcn ncctltaiiaadcoeft , fecus id.quod 
agitur , invatidum , irrttum, ac nullumiit autimpugnsri polTit p oftct • 
arg l.*.$.t.f[.de cut. bon. vid.Bcrlich.a. i.concL i4->num 
cob- (Sdjuhj O. zi.num. 24. & (t«{. Undeconjun&us Procuratorit 
in rem fuam conftituti in cafu / 9.23. fuptd , fi nomine hu jus apparet 
an judicio.nondcbcteavere de ratibabirione fimul domini princi- 
paiis , fed folnm procuratoris t srg. I. 1, Cod. de prtcttt. & i. j, S. /. 
ff. dt cut. bon. Cujascunque enim ratihabirio<aec£lijria noncft» 
<ieillius ratibabitioncfruftra cavctur ; atdonjni,quilcgi itnomo- 
t\o procuratorcm ki rcm Uiam o .ntt ituit ,& dc cuju» maudato etiam 
fatisconftat , ratihabitio nccciTariattoncit,*rg. /. 4. pt.f.de c<m- . 
drrt. tnieb. & L /7./*. dtfolut. nec ipfcca.quara procuratoreiocaa- 
fs mandaragefta£a£tafunt,impugnarc pottlhquapropterfurricicr, 
jKprocnrator inrcmfuamconftitutusca , quzfa&a (unt aconjuo- 
&o fuo , ratihabuerit , dcque cjus ratihabttionecavcntconjundut 
fcic. Prtrtcreade illits raubabitione conjunctus cavct,cujus adcft 
przfumptum mandatum, non ver6 illius, cujus adeft verum manda- 
cum : at procuratoris przfumptum ; domini vtro vcrum adefhE, 
cenique coujun<ftus cavcr id 6 . quia deabfcntis voluntatedubita» 
tur , fed prxfumitur fJrem ptarfuovptione juns , non fimulde jurej 
nccruaquamideo,quiacerraeft : athocincafuprarfurJiiturprocur>> 
tons faltcm j domini vcro ccrta eft, L, 

XXXiV. 

Vcrum e»im ver6 fadum planc alienum videtur fnnc ipfcai 
clTe ratihabitionem negari non poffe ; Jam autcm ob fadi plane" 
aticni pcomiiTionem obiigari neminem vuk eiprtfse LjS. pt.L //. 
ft. £ de y$. I. de tnuttl. ftipuL 1.6;. f de fidejuf. Scd dao- 

tux 
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*«r ftipulationes qurdara.quarlicctcxnlicitc flc quoadformam tcc» 
i>oru m cxternam & conccptionem videantur contincre f j c"tum p!a- 
rte alienum , implicitc* tamen , fif quoad eff ftum, fa 5um proprinoi 
iHt tnclufum intetligatur , atquita*, conditio 9c qualitas ncgocif quam 
maxime cxpofcit , ut de /ure potius ejusmodi ftipulationcs fubu- 
ftant, v.g. promitto Titium pro me fidcjutTurum, /. f. ic 
/ir . />r r. Irem promilTao fifti , /. tt. it V, O. & cm. Ln. }. ult . rf# 
f wj/>r. alizque Bachov. jrf f.f. de tnutil.ftipulj.? N< que ncct ife 
.cxmdc cft fcmper hoc totidem vcrbis exprimi , ut quis ic curatururo 
dicar , fcd ci narura ncgocii harc curar promttfiofequitur 3c taciti 
intiTe vclimplicitc id a&umerTccenfctur. Bachov.<i Treutl. i.di* 
fut.27. $bts t 2.lit. G,V'mn,0dd.§.3.d.t. num.?.&4. Uodcctiato 
apparet , quod omnis con jun&us , qni hanc catitioncm rati pra ftar f 
rcdc H utilitcr promittat , quicquid a&urus lit , dominum.id ra- 
lum habiturum , ut adco inteHigitur , ac promitrere 1 tT.-Au videaW 
lur, ic hoc curaturum,ut habeat dominus rarum. N im fub hac eau» 
tione admittitur.ad agendum is alicnonomiqe , fubquacumcx ju- 
ris ratione eum admitzerc adverfarias tcneatur , utiquedecipi non 
akbct adverfarius, fed fi poftca dominus tterum agar, cx przftatione 
cautionis derato advcrfus prxftantem , & ex (atKdationr contra fi- 
dejufTores ac^io concedcnda eft *rg. d. t. f. remut. bxb.&t. I. dt 
fstisd. Vinn. *d I. t. dt inutiL fl*pul. Bichov. ad l.t.dt fstisddt, 
ficque proinde cavens de rato etjam necelle habebitrerbiscxpri- 
mcre , ut velit curare vel efficcre.ut dominus, quod geftum , habitu- 
rus fit ratum, manentchac ftipulatione fcroper falva /. il.ff. ttm Mf. 
tkab.&prsUud. Dd.dd.il. 

XXXV. 

Idvcronunc , quod propriamcautiomsderatDratrrconfiift- 
. Iros naturam involvit , eararjue itcrum cxplicat , vjdetur , dum c)us 
pialhtioncconjun&uspromktit, alterumeoniun&um, cu jusab- 
fentisncgocium fufcipit , cjusquenomine in judi ioagft , gcftuna 
fivc- qooti a&um , poltca habiturum cflV ranim. Harc g«tur a cau- 
tionc deratoin gcnere quomododtfT.rat,fic l^patct; licuti ctiaro 
,u rdiqaria cautionibus vel faltem ju iicial bus vtluti acautione ju- 
. sjkatum foUri j hanc enim qui przftat , altcrius caulam iu j jdicio de- 

E tcufu- 
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.fenfurus judicium«jue acccpturus, fimplicitcr feebftringit adomnc 
jJlu J folvendum , quodcunque fcntent w pi z f landum pronunciabi- 
tur tirc in condcmnationem vcnicr pt. l.de fjttttd.l.^.ff*iud.folr t 
Vultej.i* judtc.2. c.f. n u§. Ncqucharc aforo Wiriembrrgica 

Jlanercccffit , fcdeiprelse^pprobata potias , aJ eandcn cjuc pr*- 
:aodam ferecrf.rcntesetiamiiHeomm veromandatoadmjttcndos 
«snnet , modo fint honeftat vitar ac hir* , conftituuim t ft £an&r# 
4p. /. f./rf. §.£f>dUcf>tcmmtf>/lC. Irrtprimu vcrb in cautionc iWa,quam 
Pra&ici hodic^ocans, adproximarmhae namque folummodo 
promittitur, fi,v.g# mandatummutilum ac Yitioliim in judiciocJC 
kibhumfuifTet.&cxindercprobatum, qu6d prima quaque dicf*. 
qucnti jur idi o, in bac fcil. liuscaufa,caven$ vcii t pIciHjm.fuflk iens, 
pcrfe&um ac omnibjs numeris abfolutum raandatum judici 
?clad afta oblatum iri cnrarc . ; • .r &i&jmA- 

Introdu&a aotcro eft harc cautio & adfuic hodic in judiciii 
proptcrca przdatur , nc con jun&i ncgocia abfcntis judicialia defc* 
rantur , fcd cemmodum illius ctiatn in judicio procui ctur , dig, /. /, 
ff. N.G. §./. /• de t-Hfg. qu4 ex qs. vcl etiam ad /udicium jamcec- 
ptuin , cocitius pcragitui riniantuiq ie Iitcs, Wtfenb, sr.f.dtprr- 
eur. num. 6. Zang. de except. p. i. f. f . n. 19. & jtq. atccptatur vcro 
ab adverfa partc St ab ipfo juJice , ne judicia rcddaotur cluforia, 
$iquidemomniumcautionuni,qua?i»f, 1. dt fttttd. habcntur ,in- 
ter quai & cautio rati, finii cfl iile,ut judicium & quar in co aguntur, 
luqucadfententiamilnttanto magis rata , cVcff. &umfuumconfe- 
cjuantur ncc facilc judicitim eludatur ,doccnte Ba«.hov. ad J, h. Q 
pr. tutiorcqucloco (it is , quocum gcritur quidalienonomine/. 12. 
pt.jf.temrdt. & ne adverfa partdceadem rckpiuilitigarc neccffc 
habeat /. f. § nlr.ff. cod. Scd cxindc per a&ioncmnon fubfecutg 
atihabitione competentem coofuiatur iudcmmtati cjusdcm *tg. 
pr. i, defetitd. rerb. pertculum. . Mrawp * ''VrflititwttcjS 

Prarftando itaque banc cautionem rati licet conjun&us veri 
•mnino procuratoris nomine nullatenus veoiat, fed modo ut ha- 
&cbui ad agcndum admnundui fit , qub couvcnicnuusyudicium 
,J k iubfi. 



lConjunftuprjtftzri fblit*. 35 

-7-— — ! '—' t , 

#bl-»ftflat , Bc advcrfarius re fpondcretencatur S»3-ff- juiic.folvi 
Htlltg. /. //. Dtn. Enucl. c. 14. 1 b. Eo ipfo tamen con[un&us, qui H- 
lam praftitit , negocia^tie conjun&i ibfenns gerit judicialia , LSto 
Iplocontratiitcum co , cujm negociafunr, ita ut tum rei ficiatpare- 
reobliguionem 9c a&ionem negot. gcft.dirrdtam & contrariam 
J..rr. pr. f muuii tr. Siquidewi Icx pracfumit & geftorcmcV abfen- 
tem , ad qnemfpeftmt nrgocia , confcnfitfedemutnaoblgnione 
contuhenda , Bc qnidpm ob commodum abfcntis $. /. i. deobhg. 
qut tx <ff. I. 1 ff. N G. & principalis quidcm obhgatio oritur e» 
partc gr ftoris , ut hicnegocia jucficiaiia fuicepta gcrat debitadtli- 
:ia atque & rriorniodoreinoadfinem perducat /. 21.S-2.ff. S G, 
II dc cum jam quafi procurator & perririf conteftationem inftan- 
tiae dosninus incipiatciTe , arg. 1. 2i.j].c$d.de ptocur. adomnem 
in judicio adminiftrationcm requiutam ettam ad fententic usque 
rccitationem & caufx quoad primam inftamiam concltiGoncm 
cum intcrpofit» , fiere vidctur , appellatione , tenetur/ '31. 
K. G. & jure civili caufam in fecunda qtioquc iuftAntia pcragcre 
arg 1. 17. C. dc prccurj. t.ff.an pcr alium caus. nppell. t.I. §. g ff. 
waud, Bachor. ad Trtntl. /.' d (f ur. *. tb. 3. ttf. C. e> inComm.ai 
*sr. i. ic prtcur. c. r. num. 11. DirTcnt» C. J. A. pcr i. I. 17. aliiejue 
Dd.vid. omnino £ xctU. Dn.Hahn.4i XPts.t.it procur.n 11. mo- 
iotauKiicaufadomjni non /it noror.e injuftftrf. /.7. §././« fin» 
f. dc adm. & pertc. tut. Boccr. tlati.6. dijp. 6. tlt. 66. Ut. XT. vidc 
B&hov. ii. H. juc tamen Can.fitffijir .{jappelbtiofalteminterpo- 
hsn jr 4 prout fc moribnsnoftristiocfatis clfcnccommodatum pro- 
"liat V&ini,*ig.i.t.num.jf. mo \h fenttntia.non fit interlocuto- 
«eorta.Gail./. O. 39, num. //. S?dfimonhtijiis quafiprocuratoris 
inrercidat , an locuni fjoat citatipnj ad reaifumcndum , videlis Con* 
fultifi. Dn. Maurit. in tr. it cttatton. ai rtjfmtni. n. 24. & */• 
«tqucadco utnunc d re&a quoque a&iodctur ncgociorum Do» 
mino advcrfus ipfum quaft procuratorcm hunc ad praiftandum 
iomne illud , quod ip6 ex hac g.ftione przftarctenetur ille /. 2. ff. 
i\\ G. & rationcsfuatadmimftrationisreddjti./.a?. omncqtic quod 
ex gt ttione ad ipfum pcrvemt, reftituat l.s, |./. I.23. 1.3S. ff. toi. cum 
ttfuris,quaspcrtcpiraut pcrciperc potuit l.ig.%.fin.l. 91.$. 3.1.37* 

M * fn4 t 
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ff.eod. Contraria vero adio orirarex rninus principali obli« 
gationedomini negotiorum juJicialium , daturquc huic quafi Pro> 
curatort ejusque hzredibus contra lfJurriad indemnitatem impri- 
mispratftanda & rehrcienda ea , q tarcunque c6 nomine ipfi huic 
quafi Pr oc uratori abfunt vel abfutura funt / 2. f.NG. Etenim & ve- 
ro Procuratori conflitutode indemnitatcmandati fciI.adione f pro^- 
fpc&um eft; quidni ctiam noftro quafi procuratori ? arg.l $i.ff* 
ii procur. nc officiutn ipfi iuura exiftat dainnofum /. 7./. dgttftsmi 
quemadm. dper. 

XXXVIlt- 

Confequens itaqueeft ,uteonjun&us, eujusnominederato' 
cautum cft, id quod fuerit i>eftum, ratth jbitionc fua confirroct , tarrt 
ratione adverfarii , cuicautum eft , quam conjuncti fui , qui cavity 
necum hoc non f:cerit,hune quifi procuratorem propter fuam praj- 
flitam cautionem affici patiatur incommo.io /. 11,19. 22. ff.remut. 
Cu m vcro ii , cui ratihabcre incumbir , certiorari debeat , /. 12. §. u 
ff. rem rat. hj§. ur negbtii ratificandt notttiam habeat ; nequeta- 
rocn fcientii fufficiat in genere , fed exa&aillius & accurata , quod 
ratihibcri debet , requrratur , M cnoclt. ctnfn. 439. uum. 4*. Tibcr. 
Dccian. *•/. r. c§nfil. /. nttm. 26. Pippon. coufif. 77. n. tf. Ttaque 
ratificans ante omniacertioraridebec dequalitateactusratihcandi 
fccundum Gars. Maftrill. p. 2. dects. 111, nuv».t$. Cabalc • dectt. 46.- 
H.103. &frq. Menoch. cenftl. ns§. n.47 ut omncs circumfbntiaa 
negocii ejusmodi gefti plene ac fufficicntcr fciat ac incelligjt.vid» 
omnino C§nfulttf. Da, Bardrii d. tr.n.9. Proindcut j »m del.bcra- 
re poffic , an ratthabere vclit ncc ne , ncccffc cft eciam fpacium tem» 
poris quoddam ac laxamencum , quantum ad deliberandura fatis, 
conccdi /. // f. de folut.l. /2. $. 2. ff. rem UU Wcfcnb. 6. r . num. 2. 
Siquidemipfe dominusut ratihabeat,przcisecoginon poteft, l«d 
qaafi procurator liberatur prsftando interefTc , quemadmodum re- 
gulariter in omnibus faciendi obligationtbus /. 1/, tn fin. f. dert 
judic. R.atihabereautempo(Tuntnon tantumilHipfi , qaorumno- 
OMRe exprefce de rato Cautum cft /. $. /./. rem rdt. /./.§. 2.1.12. 
$. 2. eod. & quidem ? eJ in folidum vcl ex parte faltem , quod gc- 
iuan. eit /. if % J, d. t. fcd uti babct d. /. /,$.«//. oujjks adon iuo 

pct- 
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pfcrfona? venicntes , qualet funt nonfolnm fucccfTores univcrfi |U- 
fis,ut harredcs l.i.22 $. 4. 7. ff. d.t. 1. 44.%. t.Ftm. Zrcifc.L 4 %.t.' 
inf.f. V.O.Sc quidero itcrum vcl finguli omncs vcl quisque folus prcr 
rata; reliqiii veronon, /.//./. rtm rst. modo negocium ita fit corav 
paratum , ut ad hacrcdes quoquc dcfun&i tranfirc poflit. Lud. Po- 
ftius rcfol.jur. civil. uf*L 4f. nutU. Qubd fi enim non tranfeat, 
fed ipiius d< fun&i mortccxtinguatur , ncc hacrei ratifitarepotctit. 
Vcleuam fi fpecialiter excepti in ftipulatione fint harrcdes L22. § v. 
ff rtntrst. Scd prattcrea etiam ratih ^bcrc poteft fucceifor fingula- 
ris , utcmptor /. 16. ^.i.ff.tod. hujus enim fi&um f quiacaufam a 
♦cnditore rnbet , b& ipdus venditorisfidtum cenfctur, Quisquc' 
autcm ratiliaberc volcns iurisratihabendidcbetcffecapax , cujua- 
cnodi c ft ounnis , qui ante geftum negbcium t ffuaciter martdare po- 
tuifler. v»d, tb. 24. fupra. Et quamvis dc jure civili regularitcr' 
oruncs illi , qui tutorcs vcl curacores habentconftitutos , caufam' 
fuam in judicio perfequcndam maodare, & procuratorcmordinaft' 
pofliat, vid./. //jc. dt procur. vumcix frutt.ahfcqua:rirur,anp<a*- 
im etiam ratihabere ;cum d^ jure civili pro hujusmodi perfonis 
conjundorum ncmo aU h: nc de rato cautionem admittcndus vi- 
deaturjrg./. 40.$. f,{[.&L2/.C.dt procur. Fclin. in c. c»r,tu). x. de 
0ffie.&p6itf{'. 4tUg.tr. f tuf. Secusdcjwrc Wirtembcrgico vid.i. 
tb 24. Quomodo autcm ratih: bitio piobctur,UiltcrccU apud D4y 
*& d. t'r*4i iaiibub.n.+y- allcg tos. 

xxxix.. 

Anrequam »ro ratilubirio fir.LUm inrereaconjundus, eujut 
nominealiquid judtualiter gcftum , cV quiratihaberedcbct , cuna 
idverfa pai te , qaocum illud, quod ratihiberi dcbet,dicitur geftum, 
cflc , mhil plar.c * git , uudevcl verc* vcl quafilivefi&ccontraxillc 
dici poffet , criam nullam plai.e obligationem & a&ionemnatarn 
e(T:, dici vcl hogi potrft ; fcd ncgocium, fi:ut hoc judicialcintcr bat 
duas pcrfonas , quan <fr u expc&atur rat:habiuo , vidctur in penden- 
tietU^&inconcutionepcfitum , itanccalitcripfaexindeobligatio 
provcnicnscv afrio intellgipoteft. Simul ac verorarihahitioexi- 
ftit , & ranhabere debcns ratihabet , co ipfo ratihabcnt fn mitcr ob» 
ligatur y nou quidcnacx ipfa rauhabitionc , unquana fpcciah obli- 
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gandimodo , cum nonindncat novum eonrrj&um vel negociurn» 
(cdid , quod ab hoc quafi ptocoratore geftum cumaijVrfaparte t 
ctinc vwrum rcddit. Siqutdem nulhbi in jure noftro ratrh ibitio di- 
Oturmodus induccndiobltguionem , ncquc intermodo»rcfertue 
<5bl*gandi. S.chard.iw t.f.C.tieg gtfi. Ratd.m/ 6.%.to.f eod. Bi- 
<h >v.adTe.t.dt$. \o. tb. 6. /r.fr.FrancHc. Mtfancn*. dectt. 4.n.yf % 
hb. t. Scd ratirnbcnt conjtincfu* «blgitur cx tpfonego..iogeft« 
quafi procuratoris ob marr rarhabuioncm', *r£. / 7«$ C 
inmn.^.l 6. $ y. jf K G /. *b. %.f.f.de evtQ.Lfo pe ff.tnf* 
dat. L t. f . t quod )up t. /. j tf. de in eem vttl. hi&cous itaque 
dominc id.quod ejus nommc conjunctus hvequau pt ©curator ges- 
fit ,catihabenrc , nulla advci fus hnnc quafi procuratorcm cfltcackef 
competit a&io acWer f* parti , qua? c :m tp/o gcflfit , fed quar compe- 
tiicanteratihibitionean , prrejuseKifteMiamc*tit>guitur«4r£. Lst. 
*rfdcfolutJ.46.$.ff.dcevitl. 

XL. 

Quod C\ vcrd & quamprin um domtnus , uv*conjun&Uf , ci- 
jusnomine res geritur m jndtcio , eju< que raiihabmopromiiTaeft, 
4erenuncgcft3Ccrtior factut fit.fpacircjue ad deliberandum derc 
ia:ihabenda congruo cV fuflhcienti dapie Lu. $. i.jf. remrat.vto- 
pote qaodcj^i-rfv.e. cum laxamenio & amplttuduteaccinien- 
«ium & cum quodam temporisfpacto, ae c minimo ncc maximo, fci 
^uod inag : s intcltecxupci cipi quaui clocutionc exprimi potcit. vcr- 
b» d. I. & t. /?. f. de folut.wG f >r tc ccrtum tcmpus in ftipulationc (il 
adjccfc iro.Wci.iib.-sr adt temrat.n 2. nectamen velvcrbis rclfi- 
titoarg. Lj.f. eod. iilam habeaf ratam , f<d quaiitercunquc fa&ini 
qnafi procuratorts mra&et d, L 12. $. /. tunc quamvisfeeundum 
multof ftattm cotnmittatur fttpulatio tntcr huncquafiprocurato- 
rem & advcrfjm partem.cuicautio rati prarftita cft \fee$. I. de i»- 
Mtil. fitp. *eg. 1. 14.%. 2,f de conjt. p*c. Letlt\ ult.ff. de R. C. poft 
Alciat. Zas.Cujac. Jas. Brom hortt.ce»f. 4. 0.49. Vmn.^i^.^f. 
%. dettKtil.fitp. Socin.coMyi/. 2i%. vi.r q.2f. Goud.coafii. 27. n.t. 
•ttamcn communis eft fentemia , hunc qu -<i procuratorem libe- 
/ari;fi owmem adhtbuerit diligentiam , licet non perfecerit ut is , cos- 
|ua raiificaiio ^ryraiflacft , rauhabeict^ quaii illud folti.n promi- 



iCoHjuntttsprd/fdrifilttli* 

m i ' ■ . . i 

fifTe videatcr. Utproindenon aiuercommittaturftipulauo, qua-7>fr 
ticgligemta aut culpa c/us argoatur,pcft Bartol. in tetis. 2*6 & tltou 
Hicron. &<i)Uvff Cent./. coufil. //. Marant, confil. +t. Covarr, in c. 
quamtis. dt ptd.m 6.p. 2.§.i.nutH.;. 4. Bj^hov. 2. d.2. th.2.lt:.G* 
eV H. Frantak. ad §. 3. I. de tnutil. fitpul. Matth. de Ar11.&. de~ 
ds. , ubt cajus tn tetmims. &adconjd.C«s.UWi!l.iii4^ir.Johy 
Bninncroann, ad 1. 1. C. de procur. tn fin. Eeflicb,furf. 2. dccis. 23* - 
ubicafusetiam in termmis,. 

xu 

CommilTa autem ftipulatione,dupiexdaturac$io ; unaprio- 
cipalis eontra pcrionam quafiprocuratoris ; alteraveioatfcciToria» 
in cafu ubi fidcjuflorea intcrvcneVe , fidejuiToria ei fatisdationcv 
i. 4. t pr. 1. 22. pr. & S%.ftq<i. I 2;. tnverb.fidttufjrtmtencrt ff.rem 
Wdt. 1. ult. ff. de.fidejufi. Hodie vero cx pignorum coRftitmiooe 
actio hvpothecaria. Principalis nihil aliud quam act 10 pcrfonalis, 
quiaotcontractu ftipul, vcl hodie ci padro ; arg §./. Je jtf.Civilis, 
cum ftipulatiovelhodie padrfi Gnt IcgrtimarcauU & riviLs;§ j. d.t. 
ergbPerpctua >pr. de perpet. & tempor. rei perfecucoria >arg, 
$. i7> h de acl. ftf i&i juris , arg. §. it. 1. ie ad. rcitcrabilis > /. 18. 
f.remrat. quaadvedapars agitadverfusquaii procurato- 
rcm ad id , quod rarihabitionc non fecuta, inccrcfl, illarn 
fuiilc fecutam. /. if. ff. d.t. 

XLIT, 

UndcfcquiturhancacVioncrn non dariadverfusqoafiprocu- 
* fitorcm vcl accc iTonam contra fidcjuiTorcs, rlifi certo apparcat,do- 
'tninum f, conjuf!C>um , cu/us domine rem in judicio grflic cjnafi 
procurator,gcftarn,non habcrcratam , & qtiidcrn fccundur* fen- 
tcntiaoi coromunemobnonadhjbiramquafi prOcuiatoris diligcn- 
riam, vid. tb. 4: Perinde autem cft de jUrc civili , fi ratum uoh ha- 
beatur id ,quodadbrbcft in judicio,quOcunqucfiatidmodo,'v.g« 
fi convcniatur alius , qui condemnatus adverfus eum , cut dc ratp 
cautum fuit , babeat regr c flum , puta lll ius fidefuiTor / /. ff. rtm rdt. 
'Out corrcus prcmittendi , qui forius ctt dttt. l.i.&l 4. ff. ted. ■ 
ctiamfi gcftuni pro parte faIumnonhdbcaturiaturo,/,^.§ .S-ff. 



4$ t)U<{Hi[ittoitCAUtUntKtfi 

• - " * - -^^mmmm 

tod vel fiadefqn&i harredibus in cafuubicorumratihabitiopr<*}C» 
. Jit , non ratum h j6c mir. /. 22 . §. 6. 7. /. S.ff. d. t . OcinJe necclVe eft 
^amniquid datum clfc ftipu!aton,aut lucrum cc,ffans emerfiiTc./. /*. 
ff, d. t. Sccus enim barc a ftio nequit competcrc , quia in id dunta- 
xat,quod intcrcft,datur. Quamprimum autcm damnum ex rctra- 
.fiationcfuentdatum , continuo agi potcft , neccogitur ft pulator 
chflerre donec omne fucrit datom^quod ei retra&ationc domini fe- 
qui poteft 1 v, g.poteft agere , quia cum domino ratum non habentc 
cogitur litigarc & Advocatis fumptus mimftrarc & espenfas litif 
f. fportulas lolvcre , licct nondum cogatur comdemnatut folverc 
l. ig.ff. d. r. Et idc6 larpios agere potcft,prout intercffe inapit ageo- 
tis. verbs d. I. Deficicntibus ergo duobus his rcqtufitis ctiam ipfaro 
acaiqnem cclfare cft ncaflV. Jnterim bcnc bicnotanda/./4. ff rem 
r*t. ubi videtur dari harca&io ftipuhtioncnondum commiHajat- 
tamen faltem ad hoc , ut eocitiusde.ratihabcntitvohintateceniqr 
fa&us dignofcerc po/fit ft ipulator , utri, ca ventinc an ratiharbenti i|t- 
debitum fitfolutum.condicendt:m.;«jic7. L22.ff.t9d. 

xlih, 

Didtumprarterca eft fupra , hanccautionem 6c jureciviliftf- 
,pularieum,quociimaherjusnomincaliquid agirur, vclt jut procy- 
ratoren ;J mjprion m cafu quin ipli ftipularon harc afiiocompetab 
■on cft dubium. Pofteriori verocafu videmrnihtladum$.-#. l.Afi 
tnuttl. fltpul. Cum alteri per ahcrum nulla rcguhritcr aCqujratqr 
.a&io.fedquisquefibiftipdari poffit , non.altcn ; quiaobligatione* 
in»rodu£ar ut qbis^ue fibi acquirat I. 38. §,. /7. ff. V. O. Vcrurv 
tamen inter alias haud paucas cac eptioncs , quas illa alioquin patituj 
regula,vid,B3chov.4^/.f.</n*irr. jty. $.;.(>?•>. dt(p. 27. tb. 7. 
l.d. etiam cft /. t.ff.deprdi.ftipttl.qux iuomnibus prartonis ftipu- 
lationibusfcrvanduu» vult.ut .fiprocuratortiipuletur , principaJi fuo 
Hu domino competat a6io , adco utin his ftipulationibusaltcri ac- 
^uiratur actio, Ijcetaliusitipulctur^quia prartorharumftipnlatio- 
nutn author noluit fubtUitatem juris , fed voluitxquitatem intueri 
msgit , ne qui jquam fub prjrtextu ahquo decipiatur ,ergo licet ho- 
.dic in quibusdam judiciis ipfi judeji ft ipulari videatur , multo tamen 
wagis cxiadc aftio compeiit ilb, quocum aitcriut nominc accun^ 
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.cjosque hrrcdibui drg. §. /. l.dt ptrp. & ttmp. 1. 12. 39 ff.it 0.& 4, 
■bi notandum, fi is,cui cautum, pluribus harrcdibus relidtis deccffe- 
rit , &refpe6tu unius harredis intcrcflTcobnonfafiamratihjbitia- 
Rtm incipiat , buic foli darihanc xfiioncm l 44. %.6. Fum. Ercifc. 
1.4.%./ jnfi*. ff. V. Q.Datur vero a^yernj*: quafi procuratorcm,e jusq; 
fuccelTor cidd. U. fitamen iterum unushzrcdumincaufifuerit, quo 
minusntum fit habitum, isfolustcnebiturarj. d. I.44.S.6 d.t.&d. 
1.4 >S * *n fin. Ad omne id.quanti incerert agcntis,rationc tam damni 
cmergeutts,quam lucri ccuantis. /. 13. g. rem rar. In cuius computa- 
tioncm ycniuntetiam imnenfarfa&atin judicuimdcnuo raoturo per 
dominum rcprobantem fa&um quart procuratoris /. 8. %. ult. /. 224 
vtrb. boc dtnphus. ff. d. t, item quanti interfuft ft ipulantis , a&ionem 
dJFcfri in id tempus, quodominus ipfc,qui ratum non habuit, cgii- 
fct » 4.ff. tod. 6c iicct quafiprocurttorfuerit vidtus , & dominut 
«V cod - m rurfus rgerit atque yiccrit , id in hanc adioncm venit 
omne, quoddominusacccptt, quamvis quafi procurator nihil accc- 
pcrit/./. $. t.ff.d. t, vel etiam fi pecuniam per judiccm eiegeritdc* 
bitam, neque tameo dominus id rat um Habc at, fed denuo exigat,fb« 
Jtdum quicquidquafiprocaratortfolutum eft , huc venit I.22 Si» 
ff.Tcmrdt.bJO. Qumetiamfi nondebitaexada nequetamcn folu- 
tio ratihabita fuerit , quanta /oluta in hanc a&ionem venit , adeo ut 
hoc incafu condidio indcbiti, qua tcncretur quafi procurator.fi fti- 
pulatioratiinterpofita nonfuifTct,omnin6ctftt,/..a\».*r jf rtmrdti 
quoticns enim,inquit Julianus in d.l. pe.cuoiafblvitur,& dominua 
cam folutionem ratam non habst,exiftimo id agi.ut condi&io peri- 
matur,& fola a&io ei, qpi indcbitum foivit, adverfut quafi procura- 
torcro cx ftipulatu competat. ldcmait Africanusrn l.f. %.f.ff.todm 
Si vcr 6 dominus pjus exigat , v. g. ioo. quam quafi procurator, v, g # 
30. in hzc, 50. folum, ndn ver 6 loo.h xc acho competct /. 4. ff. toj, 
& quanti intercft, dilatam fu » ffe illam in 50. actionem d. /. 

XLIV. 

Id,quo:.b aliisdiffi rt Iirca&io , eiTevidetur , quod illa detut 
adintcrctle perfcqucndum , & quidemobnonfecutamratihabitio- 
pcm conjun&i.domini fc.cujus nomine cautum cft, Jam ftatim ap- 
parct diffcr cntia ?b a&ione illa in geoere , ftcuti ctiam ab illa,qu ar e% 



49 



f>U<\HifitUdeC&utUncttf\ 



tod vclfiadcfunfti hajredibus in cafuubieorumratihabitiopr<*je- 
. «lic , non ratum habcatur. /. n. §. 6. 7. /. /. ff '. d. t. Deinde ncc efle e& 
tdamni quid datum e(Te ft ipulatori.aut lucrum ctiTans emer filTc./. //. 
ff, d. t. Secus eniui hcc a dio nequit compctcrc , quia in id dunta- 
sat , quod intcrcft,datur. Quamprimum autem damnum ei rctra- 
&ationcfuentdatum , continuo agi potcft , nec cogitur H pulator 
differre doncc omne fuerit datorn,quod ei rctra&ationc domini fe- 
^ui poteft , v. g.potcft agerc , quia ctim domino ratum non habente 
cogitur litigarc & Advocatis fumptus miniftrare & capenfas litif 
f 4 fportulas folverc jlicct nondum cogatur comdemnatus folverc 
j. i8-ff. d. r. Et idc6 fxpios agerc potcQ,prout imereiTe inapit agco- 
.tis» vtrbsd. I. Deficientibus crgo duobus his rccpiifitis ctiam ipfam 
a&iqnem ceflare cft neccflc, Jmcrimbcnc kic notanda/./tf jf rtm 
rat. ubi vidctur dari hsca&ioftipulationejiondum comaniflj jat- 
tamen faltem ad hoc, ut c6citiusdc,ratihabcntisvoH>nratecertiQr 
ia&us dignofcere poffit ft ipulator ^utri, ca vcntine an ratihabcnti i#- 
flicbitum fit(blutumcondicendiim.;«ac?. l.a.jff.tod. 

XLiH, 

Diclumprartcrca cft fupra , hanccautionemcfcjurecivili-jfU- 
pulari cum , quocum ahcrjus nominc aliquicl agittir, vci t juk proctl- 
ratorcn :J jmpriori incafu quin ipli ftipulatoti harc i&iocompetat» 
■on cft dubium. Pofteriori verocafu vidcrurnihtl aduinj.*. I d$ 
inutil. fttpul. Cum ajteri per alccrum nulla rcgubrtter aequjratqr 
a&so, fcd quisque <rbi ftiptlari poflit , non altcri ; qnia obligationei 
invodu&ar ut qusque i ibi acejsirat J, ts. §. /7. Jf. v. O. Verur* 
lamen intcr alias haud paucas cic c p tiones , quas illa al ioquin pat it ur 
rcguIa,vid.Bachov # 4i/.r.^nmf. jtip.$.j.&f. j. itfp. 27. tb. 2. 
L d. ctiamcft /. >. ff.de pr 41 .Jlipul.qux inomnibus prsctonis ftipu- 
lationibusfcrvandum vult.ut fiprocuratorftipuletur , priqcipaJi fuo 
fcu dommo compctat actio , adco utin his ftipulationibus altcri ac- 
quiratur actio, liccralius ftipuletur , quia prattor harum ftipulatio- 
num author noluit fubtUitatem juris , fedvoluitzquitatcmintueri 
magis , ne quisquam lub pr arreitu aliquo decipiatur ,crg6 licet ho- 
.<iie in quibusdam judiciis ipft judci ftiputari videatur , multo tamen 
*gi* ciiadc a£io competit ilii, quocumaitcnusnominc a&um. 
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,ejasquebrrcdibus4rg. §. /. l.dtptrp. &ttmp. 1. 12.39 ff.dtO &4< 
nbi uotandum , (i is,cui cautum, piuribus hxredibus reli&is dcceiTe- 
rit , &refpectu unius hxredis inrcrcllcobnon fac*hm ratihabitio! 
pem incipiat . huic foli darihanc a&ioncm /„ 44. %.6. Fam. Ercipc» 
/,*.$./ tnfi*. /.K.O.Daturveroa^yernjiquafi procuratorcm,ejusqt, 
fiicceiTores dd. U. fi tamcn iterum unus hzredum incsufa fuerit, quo 
minus ratum fit habi tum, is folus tcnebitur arg. d. /. 44. §. 6 d.t.& 4» 
l.4.$ 1 tn fin. Ad omne id,quantiintcreftagcntis,ratione tam damni 
cmergeutis,qoam lucri ceiTantis. /. ij. ff. rcm rar. In cujus computa- 
tioncm vcniunt etiam impenfx h€tx in judicuim denuo moturo per 
iominum reprobantcrn fa&uro qnau" procuratoris /. S. §. ult. /. 224 
ttrb. boc amphus. ff. d. t. iten» quanti intcrfuft ftipulantis , a&ioncm 
d;fK r n in id tcmpus, quo dominus ipfcqui ratum non habuit, egis- 
fct 1 /• 4* ff* ^d. 6c iicct quafi procurator fuerit vi&us , & dominui 
ile eod m rurfus rgerit atque yicerit , id in hanc a&ionem venif 
omne, quoddominus acceptt , quamvis quafi procurator nihil accc- 
pcrit/./. J. i.f. d. t. vel etiam f? pecuniampcr judicem eiegeritdc- 
bitam» nequc tamcp dominus id r3t um.habcat, fed dcnud c xtgat ,fo- 
JiJum quicquidquafiprocnraton folutum eft , huc venit 1,22 
f. rtm rdt. 'uj b. Quin etiam (t non debita exa ci* neque tamen folu- 
tio ratihabita fuerit , quanta /bluta in hanca&ionem vcnit , adco ut 
hoc in cafu condidio indc bi ti, qua teneretur. quafi procurator.fi ft i- 
puiatioratiinterpofita nonfuiiTctjomnmociiTct, 1.2 2. pr ff rtmrdtd 
quotiens enim ,inquit Julianus ind. I. pecunia folvitur , & dominui 
cam folutionem ratam non hab:t,exiftimo id agi 4« condidio pcri- 
matu r , & lola a&io ei, qpi indcbitnm folvit, advcrfus quafi procura- 
torero cx ilipulatu competat, ldemait Africanus l.f.%.f.f.toi. 
Si vero doroinus pjus exigat , v. g. 100. quam quafi procurator, v. g # 
30. in harc, 50, folum, ndn verd loq.harc atftio competet /. 4. f tod. 
U quanti intcrt II, dilataro fuifle illam in 50. actionem d. I. 

*uv. 

Id^quoabaliisdiffcrt hzcacxio , eiTe vidctur , quodilfadetur 
•dinterdle perfcqucndum , cV quidemobnonfccutamratihabitio- 
nem conjun&i.domini fc.cujus nominc cautum cft. Jaro ftatimap- 
parcs diffcrcotia ab a&ionc illa in generc , ficuti ctiam ab illa,quaf e% 
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Csutione adproximamorrri potcft hodie* ,^ua» etiam ad imercffe 
eompetcns , fcd ob mandatum ca dfc juridica fcoeoteropore , irl 
cjuod promiff im eft ad afia conferre,noncollatnm. Unde magis paf- 
teljir quomodoa noftra aclioncsex duabusiilis judiciahbus , uoa 
judicio fifli , alterS judicarum fo!vi provenicntes difTcranf. fdeo au- 
temconcefTaeft harc noftra , utiudimiiis fervctur advrrla pars afef 
hoc quafi procuratore, tedhac aftionc lcgitiroe 1 inftituta damnutn, 
tjuodpjiTuf eftfibi retarciatur.autlucrtmi^qHodamintyConfeQuatur 
ab codrna» Ea, qur eXclududont hanc a&ioncm funt r at ihabitio j 6> 
^ffuil ac eoian dominus gcfta habeat rata .ftatim dicta a£tio,qiur obtt** 
fn»»tr.t inter quafiprocuratoremacadvcrfarhjmjexpiratiVtd.aT. h 
uwb. mod. toU.oblig. Dtrindc csccptio DOLf , quarcpcllitur hxc 
•dtio , fiacUbitore inftituaturcomra quatj procuratorcm , qui ipfe 
quidcrn in judicro vicit & pecuniam accepit ; ejas autcm dominua 
*denu6 agcna litem aroifit , li hic a quafl procuratore pccuniam illam 
acccpcrit & ejusdem dcfeafioncm adrerfos debitorem fhfcrpiat, 
qtria naturaledcbitumsnanet./. f. $ i.junOA.n $. z.vtrb.qutd er- 
lo.ff. rem.TMt. Multa.ut tpfl fatemur,omifrmuf« Multa,ut ipfc videi, 
fiimiDo digieo attigimui jmoiibut confulcremus brcricati, Quta 
famen vacuam cxtrema? pjgellar faciem dcprchuidcbimus poltca 
utramquc , fubiit e veffigioejus cxplcndar caufa noauulla^cuTre». 
ti prjflo/ubjicerc coron/ Jis loeo« 

COROLLAR IA: 
i,Mixtum Imperiom competi: jareM cvftrr, us, 
1, Literarum obfigitio fr fcrtbltur in crVarra aftcna , obligatio tameif, 

eriam fccundum juris Romani principia,nonacquintur charwc 

Oomrno, 

j. Nob fcmpe rc&culpam levifTunam datnra&io L. Aquilijr, 

4, Plusoperatur caufaturpis & itf/ufia^qujm nul/a, 

5. Coudaftor reperitexpenfat in rem conduftam fa&as , & quirfeco 
fecundum valorem flc currum mgnctar,qui fuittempore rcfe&ic* 
nis five expenfaruru* 

tf. Hrpotheca t onditionali crcdicori conftituca, cxirlcnte conditio- 

ne,rerxotrahitur« 
7. Hypotheca conditionali crcditori c wiftimta, ClifWttt conrfitto- 

nciooaccuouaiuQtr, * $,Na« 




3. N-tunli ebligatiom accedit p ignus, Naturali oblgaiioni non 
acccci:r pignus. . 

Annuapcnfio andeeffeririafuperfieiaei ? Alii.fK Nos Neg. 
10. Unui idemcjuc naturalitcr & vci i poflidcns poifidct ctiau/ciri- 

9iter«c]tta& 

tu Non neftjoafSrmat, eum , qui rem uni venditam vendataltcri & 
fimu! tradat ,teocri crimine ftellionatus. Noi N<;g. 

U*Aurigavelnauclero rea non indicante nec vetVgjlia fcrfvcme, 
■iierce» mercatof um ia commirTum cadere probat Klock. Nos 
probaturi conrrariuro. 

13. DomiciHum dccennio non contrahitur, Ncc exl. 2. C. dt incol. 
contrarium probarur. 

14. Lrgatum collcgio reiiaum non imra mcmbra collcgii cft diftri. 
bucndom ; fed toti collcgio icrvaodum, 

lc.Jusaccrefcendi locum habet ctiaa inverbis conpn<5tfs, 

16. Plurcs res G dcbeantur alccr native,una pcrcmpta , dcbetur alteri, 
ncc unius intcritus pcrimic obligationem, 

17. PorcCha folutronem accipiendi , quz compcrit aJ/cfto , nea 
tranfit ad e/us harredcs , fcd morte ipfttis cxringuimr, 

x8, F cudum haud rcd^ extra commercinm eifc dicitur, 

* 1 1 _ __> __________^ 

L4d Cl. Dn Cartdtdatum tiARR £S, 

DE CAUTION £ RATI, Scc. 

Diiputaturun% 
t 

CAutio i fi qua Ratl totoprodirct m orbe, 
Matcricsmcrit?sccrtccadigna(oret. 
Aftubi tuta fidcs,chirographa,paa^,ligilla? 

In toto Mundo Cautto oulla Rati. 
eurcfg6,HARRESI,dasde nonEnte putamcn? 
Qujd rcfpondcbis, talia fi objiciam } 

Han*. objtdiontmpubt$ci*riend4m, DiQntattoni 
kuic de Gautione Rati locovoti\ i,J c/. candi- 
dart pttttiepigrammaris (ub)icereUbuit 

Tobia:Vagnero,U. UniyciijicauiCa»ccllan^. 



_ __- __ 



<I4 gpigranwratj. 
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OcJrina cr virtus tibi fuat pulchcrrima mcrcet, 
Ergo tux fortis cimio plena rata. 

Joh.Conradus^rotbcrfj^ 

3 ... Mcd.DJ\ 



111. 



INftructusSophix ftudiofcliciteraudet 
Aggrcdicr facrae dcljciasThcmidos, 
Sic Tu.qucm Mu& celcbranc>juris. Sophixquc 

^fM.ignus.fc.IicnramuCjCukorabis. p3 ^A 
Quodque dycs docuii r quodtotconamina juris, 

Arduus &r prarfcns quod docct i flc labor. 
Ncc Tc pccnitcat fa&i : Sol,aftraquc cernent. 
Et Noscum plaufu ,prxmiajulla , brevi? 

Cl. Da Nicolao Harrcs, 

SVnt rata , qua tui curt cavps > funtgrata Thcmijtd ; 
Spcprobathac pofttam nontitubanttfidcm* 
JFallatut ignayumleviscxpci\zi\o vulgus; 

Haudunquam vigtles acre fefcUtt npus. 
3t mora quanttlla esJ , ut rc tua nomtna fignes f 
Victor fjr i populo Uta brahea fcras I 

Chriftophorus Caldcnbaclj,, 



DEO GLO^ I A. 



